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STONE, P. J. 


secutes his appeal to this Court from an adverse verdict and 
judgment rendered in the Circuit Court of St. Clair County, in 
which plaintiff sought damages for injury to his personal pro- 
perty by reason of a fire alleged to have been communicated by 
sparks from a sf m engine, the property of appellee, (nerein- 
after designated as defendants). 

The plaintiff leased and operated a farm immediately 
adjacent to the edge of defendant's property, where said defen- 
dant operated a tie yard. Ti:is was located near the city limits 
of Hast St. Louis, in St. Clair county. To haul the ties about 
the yard, defendant had constructed 4 narrow gauge railroad track, 
on which it operated tram cars loaded with ties and pushed by a 
"Ginky" engine. 

On plaintiff's farm was situated 4 barn. The distance 
from this barn to defendant's railroad track was controverted, 
the plaintiff's witnesses stating that there was a road between 
the railroad and the barn just wide enough for a wagon to pass 
through, while a witness testifying for defendant said it was 
about forty feet from the barn to the center of the track. 

The evidence disclosed that there was a fire which 
consumed plaintiff's barn and @ quantity of hay, corn and farm 
implements stored therein. Plaintiff's wife and daughter, and 
Mrs. Addie Mae Brooks, a friend, who was visiting plaintiff's 
home the duy of the fire testified that they saw sparks and fire 


fly from the smokestack and that shortly thereafter grass and 
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trash around the barn were burning and the barn caught fire and 
was consumed. The witness, Mrs. Brooks testified there was noth- 
ing on the smokestack of the engine. 

The testimony of the engineer, who testified for the 
defendant was in substance that as he approached the curve, near 
the barn, he shut off the steam and the trams and the engine 
coasted around the curve end passed the barn; that the engine 
did not throw out sparks, and on this particular occasion did 
not throw out sparks as it approached the barn of the plaintiff. 
He also testified that the engine was equipped with three anti- 
spark devices, viz., diagram, sheet screen netting and petticoat 
pipe, which were regularly inspected. Ti:e engineer further testi- 
fied that on the morning in question there was a fire under a4 
washing kettle between plaintiff's house and the barn, a distance 
of about twenty-five feet from said barn. 

The cause was tried before a jury, which found the de- 
fendant not guilty. Piaintirf made 4 motion for a new trial, 
which was denied. Counsel for the plaintiff in their brief 
filed in this court, contends that the verdict and the judgment 
of the lower court is contrary to the lew and ageinst the mani- 
fest weight of the evidence; that the trial court erred in ad- 
mitting certain evidence on behalf of defendant over objection 
of plaintiff, and that the trial court erred in refusing to give 
certiuin instructions to the jury offered by plaintiff and marked 
"refused" by the court. 

The question of whether the fire was ignited by the 
engine was a question of fact for the jury, and the jury decided 
such question in the negative. The triers of fact evidently 
took into consideration the physical condition of the defendant's 
tie yard and the engineers testimony with reference to the spark 
arresting device and his further testimony that the engine did 
not throw out any sparks or fire as it approached and passed the 
barn, Where there is a contrariety of evidence and the testi- 
mony by a fair and reasonable intendment will authorize a ver- 
dict, even though it may be supported by a ———— of wit- 
nesses, a court of review will not set it aside. Carney v. Sheevy 


29>) Hille. ~Os) ab (88 Rob va Pkock, 22). Ti. App. 396, at 399. 
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Where « fair question of fact is raised by the proof this Court 
has consistently held that the jury's finding will not be set 
aside us against the menifest weight of the cvidence. Summers 
VewHendra1cks,, 300 Tli. App.’ 496s Rich v. Albrecht, 300 T1ll. App. 
£93; Jones v. Esenberg, 299 Ill. App. 551; Gregory v. Merriam, 
294111. App. 483; Rembke v. Bieser, 298 I1l. App. 136, at 146; 
Greenticid v. Terminal R. R. Co., 298 Ill. App. 147, at 153. 

This court is of the opinion that the verdict of the 
jury was not contrary to the manifest weight of the evidence. 

It is contended by the plaintiff that the court erred 
in the admission in evidence of dcfendant's Exhibit 1, which 
purported to be a rough skcteh or plat of the physicial objects 
mentioned in the testimony. The witness Tebby, who drew it and 
who identified it, testified that it wes approximately correct 
us to mezsurements but wes not drawn to scale. This sketch was 
a mode adopted by the witness for locating and giving the rela- 
tive situation of the verious places about which he and the other 
witnesses werc called upon to testify, end which it did not pro- 
fess to be mathmatically eccurate, it provided mutter of descrip- 
tion which wes proper for the jury to considcr in connection 
with the other testimony. It wes not crror to admit the plat in 
evidence. Brown vs. Galesburg Pressed Brick Co. 32 Ill. 648, op. 
653.6 

Even if such plet were technically inadmissible, we 
are unable to see thet its consideration by the jury could have 
wrought eny prejudice to the defendant, certcinly none that would 
justify «© reversal. The People of the Stete of Illinois v. Steve 
Jasezelcm3oowldl i. 507, Op. 5Sl6: Horlan Grittcon v. 
Hon, ine. 247 111. App. 395, op 403; Edith-S. Sweney v. North= 
WESTernuNiiGued ake ans. 25) Tas App. 2, op. 3by hthed: Me Cireary: 
VerGrand Lodge Brotherhood of R. R. Tradnmen, 262 Dll. App. 77% 

Plaintiff complains of the courts uction in refusing 
to give two instructions requested by him which in substunce ad- 
vised the jury that if they belicved from u preponderunce of the 
evidence that there was & fire communicated to plaintiff's pro- 
perty by « sperk from defendant's Sea ume then the facet that 
such fire w.s so communicéited to pleintiff's property from de- 


fendent's engine should be tiken us full prime fccie evidence 
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to charge the defendent with negligcnee which must be rebutted 
by the defcendint. 

It hes been repeatedly held by our court thut instruct- 
ions containing udjectives emphusizing any duty, objcet or fact, 
are improper, <s being cc.leulated to confuse the jury. Molly 
vs. Chicago. Rapid Transit Compuny, 365 Ill. 164; Tater vs. Spoon- 
ersO5 lls MOG; Leiserowitz vs. Puserty, 135 Till. App. 609. 

In both of these instructions the word "full" is used, 

a the pleintiff cvidently having in mind the language of the stit- 
ute, with reference to fires caused by locomotives of ruilrocuds, 
Chapter il, Per. 96, Rev. Stets., 1939), provides, "“Thatiin 


— 
o 


all eetions against any person or incorporuted compeny for t 


recovery of demiges on account of eny injury to uny property, 
whether real or personel, occ:.sioned by fire communic..ted by 
any locomotive engine while upon or passing clong any reilroad 
in this state, the fact thit such firc wus so communicated shall 
be taken as full prime fucie evidence to ch.rge with negligence 
_ Due corpors.tion or persons ******* There is no evidence that 
wa defendant owncd or operc:ted a ri.ilrocd, under the general ruil- 
road luws of the Stete of Illinois. 
htmheasuibeenuneldsthat csectron 12, centiicle stl, of the 
Constitution of Illinois, which provides thet “railways hereto- 
fore constructed or that m.y be constructcd in this Stcte, are 
hereby declircd public highways end shill be free to all persons 
for the trunsportition of their persons and property thereon, 
under such regulutions ¢s may be prescribed by law," refers to 
railroads constructed for public cs contre distinguished from 
privete use, - to rcilro.ds constructed und uscd as common car- 
riers, ond net to such structures built by individuels on their 
own lands, and to subserve thcir individucl und privite interests. 
Koelle vs. Knecht 99 Ill. 396. It neccssurily follows thet the 
"resulutions prescribed by law," such us those in the R-ilroad 
sal Warehouses Act, have no upplic.tion to & privite ruilroed 
such us that oper:ted by the defendint merely «ws un incident to 
the business of creosoting ties. This court is of the opinion 
thet the tricl court committed no error in refusing to give these 


two instructicns, which ure clmost identici.l. 





We find no reversible error in this record und the 


judement of the lower court will be uffirmed. 


AFFIRMED. 
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STONE, P. J. 

Appellant (hereinafter designated as Plaintiff) 
prosecutes his appeal to this Court from an adverse verdict 
and judgment rendered in the Circuit Court of St. Clair County, 
in which plaintiff sought damages for injury to his personal 
property by reason of a fire alleged to have been communicated 
by sparks from a steam engine, the property of appellee, (here- 
inafter designated as defendants). 

The plaintiff leased and operated a farm immediate- 
ly adjacent to the edge of defendant's property, where said de- 
fendant operated a tie yard. This was located near the city 
lamits-of Bast St. Louis, in St. Clair County. ‘To haul the 
ties about the yard, defendant had constructed a narrow gauge 
railroad track, on which it operated tram cars loaded with ties 
and pushed by a "dinky" engine. 

On plaintiff's farm was situated a barn. The dis- 
tance from this barn to defendant's railroad track was contro- 
verted, the plaintiff's witnesses stating that there was a road 
between the railroad and the barn just wide enough for a wagon 
to pass through, while a witness testifying for defendant said 
it was about forty feet from the barn to the center of the track. 

The evidence disclosed thet there was a fire which 
consumed plaintiff's barn and a quentity of hay, corn and farm 
implements stored therein. Plaintiff's wife and daughter, anda 


Mrs. Addie Mae Brooks, a friend, who was visiting plaintiff's 
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home the day of the fire testified that they saw sparks and 
fire fly from the smokestack and that shortly thereafter grass 
and trash around the barn were burning and the barn caught fire 
anid was consumed. The witness, Mrs. Brooks testified there was 
nothing on the smokestack of the engine 

The testimony of the engineer, who testified for the 
lefendant was in substance that as he approached the curve, near 
the barn, he shut off the steam and the trams and the cngine 
coasted around the curve and passed the barn; that the engine 
did not throw out sparks, and on this particular occasion did 
not throw out sparks as it approached the barn of the plaintiff. 
He also testified that the engine was equipped with three anti- 
spark devices, viz., diagram, sheet screen netting and petticoat 
pipe, which were regularly inspected. The engineer further tes- 
tified that on the morning in question there was a fire under a 
washing kettle between plaintiff's house and the barn, a distance 
of about twenty-five feet from said barn. 

The cause was tried before a jury, which found the 
defendant not guilty. Plaintiff made a motion for a new trial, 
which was denied. Counsel for the plaintiff in their brief 
filed in this court, contends that the verdict and the judgment 
of the lower ccurt is contrary to the law and against the mani- 
fest weight of the evidence; that the trial court erred in ad- 
mitting certain evidence on behalf of defendant over objection 
of plaintiff, and that the trial court erred in refusing to give 
certain instructions to the jury offered by plaintiff and marked 
"refused" by the court. 

Counsel for defendant directs the attention of this 
court, — to the fact that the errors assigned in the motion 
for new trial are not set forth in the abstract. The abstract 
filed by plaintiff merely contains what amounts to a notation to 
the effect that such motion was made, but does not set out the 
substance of such motion. In the absence of such errors assigned 
in the motion, being incorporated in the abstract, the defendant 
insists that there is nothing for review now before this Court, 
ond request affirmance of the judgment of the trial court, for 


failure to file a sufficient abstract as required by the rules of 
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this court. 

The abstract is the pleading of the parties in a 
aourt of review and whatever is sought to be reviewed must be 
ountained in that pleading. People vs. Paul 167 Ill. App., 557; 
isGovern v. City of Chicago 202 111. App. 139. It has frequent- 
“7 been held by the courts of this State that, where a motion 
"sr new trial is filed, only such errors as are specified in 
such motion may be urged in this court on appeal (Grahem vs. 
Dressen 292 T11. App., 15, 23, 24; Gunderson vs. First National 
Bank of Chicago, 296 Ill. App. 111, 1183) and where such motion 
is not set out in the abstract which is filed on appeal, none 
of the matters sought to be presented in the instant case are 
properly before this court for review by the court on appeal. 
Janeway vs. Burton 201 111. 78; McGovern vs. City of Chicago 
202 Ill. App. 139, 144, 145; Retaj vs. Providers Life Assur. Co., 
221 111. App. 459, 466, Meyers vs. City of Belleville, 304 I11. 
App. 633. In the instant case the errors assigned in the motion 
for new trial are not set out in the abstract, and this court 
has no way of knowing the contents of the motion for new trial, 
-without an examination of the transcript of record. In such 
event the court will not examine the transcript of record for the 
purpose of finding cause for reversal. Gage vs. City of Chicago, 
211 T11. 109, 112; Meyers vs. City of Belleville, 304 I1l.App. 
633. 

The plaintiff secks a reversal and remandment of 
this cause, and apparently reclies chiefly on matters pertaining 
to the weight of the evidence, error in refusing to give certain 
instructions requested by plaintiff and error in admitting cer- 
tain evidence over the objection of plaintiff. Under the author- 
ities hereinabove referred to and in view of the issue raised 
by defendant, this court is not in a position to disregard the 
rules of practice with reference to necessity for abstracting 
matters contained in the motion for new trical anc pass on the 
questions not properly before us. 

The judgment of the Circuit Court of St. Clair 
County will, therefore,be affirmed. 


AFFIRMED. 
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MR, JUSTICE MATCHETT DELIVESAED THE OPINION OF THE COURT, 


* Appellants, 


This is an appeal by defendants from two orders, one of 
Auguet 22, 1940, which enjoined defendants from trespassing on plain- 
tiffs' premises, and the other of August 24, denying the motion of 
defendants to vacate the injunction, fhe injunction wae interlocutory 
and for the purpose of preserving the status. The motions were heard 
on the verified bill, a verified amendment to it and verified anewers 
of defendants to the bill and the amendment, 

The facte appearing from the pleadings, disregarding mere 
eonclusions, appear to be that plaintiffs hold title by warranty deed 
to premises known as 6121-23 5. Wentworth avenue in the City of 
Chicago. The rear of these premises is improved by a warehouse four 
stories high, and the land in front of the warehouse is vacant, Ad- 
joining these premises on the north ic a lot improved by a gas station 
which is operated by defendants, Sernard and Mandel Yale, fFrior to 
November 1, 1959, a right-of-way across the vacant part of plaein- 
tiffs' premises was leased te Mr, Adler, who then operated the gas 
station and who pald plaintiffs $25 per month for the privilege of 
permitting customers and Adler to drive across the premises, in other 
words, to use the same in obtaining accere to and egrese from the gas 
station, Adler's lease has expired. Defendants, who succeed Adler 
at the gas station, nevertheless, continued to use the prewisesr of 
plaintiffs as a driveway without permission or lease and without paying 
compensation. Notice to discontinue these treepasses has been given 
by plaintiffs but hae been disregarded not only by the Yales but by 
ether defendants who upon the order of the Yales persist in using the 
land for the purpose of delivering supplies to defendants. Defend- 
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ante heave alse placed on the land owned by plaintiffs large tanke 
which they use for etoring oll, ete. 

The amendment to the bill alleges that plaintiffe have and 
will continue to suffer irreparable injury unless an injunction iseues 
as prayed. 

Briefs have been filed in thie court and the cause was 
argued orally. In argument the title of plaintiffs and the trespasses 
by Gefendants and their customers were admitted. Defendante gaid they 
were willing to pay a reasonable aswount for the use of the premises 
but hed not been able te agree with plaintiffs ae to what 2 reasonable | 
eum would be, The answer aleo averse laches and estoppel as a defense \ 
because, as it is eaid, suit was not brought for nine months after the 
beginning of the treepasees, There ie no serit to this contention, 
Chicago Washingtonian Howe v. Chicago, 157 I11, 414, 

It hae been argued the court was without jurisdiction be- 
@euse plaintiffs have a remedy at law by way of ejectment or foreible 
Getainer. A suit of either kind, it is apparent, would not provide a 
complete and adequate remedy. The trespasses of defendants are 
continuing in their nature and whatever the law may have been in the 
past it is now settled that tespasses of as continuing nature in order 
to avoid a multiplicity of suite will be enjoined by a court of 
equity. Orage v. Levinson, 238 T11. 69; O'Donnell v. Gearing, 291 111. 
278 and Taylor v. Pearce, 179 111. 145, It was within the discretion 
of the court to hold matters in statu guo until a hearing could be had 
upon the merite. Nestor Johnson Mfg. Co. v. Goldblatt, S71 11. 570, 
The orders appealed from will be affirmed, 

| APFIRMED, 
O'Connor, ?.J., and MeSurely, J., concur, 
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Werchante Currency Exchange, . é 






POLI CIRCUIT couRT, 
inc. SLs ‘ , JOURNEYS, Inc., We 

Re GAIPF}TE, CENTRAL NATIONAL BANE I 
CEIGAGO gnéd * MANUPAGTURERS BATIGHAL BANK 
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COCK COUNTY, 





AMERICAN EXPORT LINES, INC,, and UNITED 
STATES FIDELITY AND GUARANTY COMPANY, 
Appellants, 

MA, PRESIDING JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT. 

By this appeal the American Export Lines, Ine., and United 
States Fidelity and Guaranty Company seek to reverse a decree whereby 
it was ordered that plaintiff recever from defendant, Central Hational 
Bank in Chicago, $1223.92 end further ordered that the cost of the 
sult be taxed agesinet defendants, American Export Lines, Ine., United 
States Fidelity and Guaranty Company and Emil Leidich, Ine, 

The undisputed facts are that Hareh 10, 1938, defendant, 
Smil Leidieh, Ine., of Detroit, Michigan, drew ite check for §1223,92 
payable to the order of defendant,American ixport Lines, Inc., on the 
Manufacturers National Bank of vetroit. The check was delivered to 
7, A. Henning, as general agent of the payee, American ixport Lines, 
Inc. He endorsed the check: ‘Pay to the order of Journeys, Inc, 
American Sxport Lines, J, A, Henning, @. 4." but did not get the 
money on the cheek until some eight or ten daya later when it was paid 
to him by Journeye, Journeys endorsed the check to the Cosmopolitan 
Pravel Service and afterward it was cashed by plaintiff, Miller, who 
was ranning @ currenoy exchange business, He deposited it in his bank, 
the Central National Bank in Chicago, the check wae paid in due course 
and he was given credit by the bank, Afterward the payee, American 
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Nxport Lines, Ine., advised the bank that Henning had no authority to 
endorse the check and the bank charged “iller's seacount with the 
amount of the check, Afterward Miller brought thie suit. 

Counsel for defendants saye: “The American “xpert Lines, 
defendant, is engaged in the businees of operating a Line of stean- 
@hips between certain porte of the world for the tranapertation of 
pessengere and freight and in conneetion with its said businese sain- 
tained an office in the City of Chicago, which office, on Harch 10, 
1938, ané prior thereto, was in charge of defendant, J. A. Henning, as 
general passenger agent. Mr. Henning head authority to ealicit passcen- 
ger butiness for the company, and sise authority to receive checks and 
currency and money orders in payment of reservations. He had authority 
to give the company's receipts for these checke or woney orders, ie 
iemued the tickets in Chicage and signed them, *** "; that “Henning 
had no authority to enderse checks made payable to his employer. * 
There ie in evidence a letter written by the employer to Henning dated 
April 28, 1927, in which Henning wae told that any checks he received 
muet be forwarded to his employer in New York, 

The evidenee further shows thet at the time Henning endorsed 
the check to Journeys the latter was in financial difficulty and ebout 
eight or ten days thereafter, when Journeys was in funds Henning re- 
eeivead $1,000 in cash, e cheek for $160.50 and a draft for 450, 
Henning took the $1,000 in cash and the check for {160,50 and bought 
a6 Ameriean ixpressa draft payable to defendant, American Uxpert Lines 
and forwarded the draft to 1t in New York City. Henning advised his 
employer, the American Export Lines, that he was sending this 4merican 
Gxprees dreft in payment of tickets for Mr. and Hre, Lewis Bennett, 
The evidence shows that some time prior he had been paid for the 
Bennett tickets but had failed to turn the money in to the company. Ne 
never reported to hie employer that he had received the 41225,92 from 
Leidich, Ine. in payment of tickets which he sold to Keydel and Huff, 
Afterward Henning's records were examined and a shortage of #6, 500,86 
found, 
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Defendants contend the evidence ghowe Henning had no author- 
ity to endorse the cheek for [1223.92 which he reeeived from Leidich, 
Ine. and therefore no recovery can be had in the instant case and 
§23 ef the fegotiable Instrument Law, chap. 98, Ill. fev. State, 1939 
ie aited, Theat section provides: “where a signature is forged or 
made without authority, it is wholly inoperative, and no right to re- 
tain the inetruwent or to give « discharge thereof, or to enforce 
payment thereof against any party thereto, can be acquired through er 
under such signature, unless the party againet whom it is sought to 
enforce eueh right is precluded from setting up the authority or want 
of authority, " 

There 1e considerable argument in the briefs and a nusber 
of authorities cited and discussed as to whether Henning had implied 
authority to endorse the check eonsidering the method in which he 
conducted the buginese of the American Export Lines. Hut we think it 
is unnecessary to pase on thie question for we are ef opinion that 
whether Henning hed such authority is not controlling because the un- 
disputed evidence is that Henning sent te defendant, hie employer, 
$1160.50 of the money he received from the cheek in question and 
obviously defendant to that extent wae not damaged by Henning's en- 
doreement and cashing of the check. ‘The amount the Sxport Lines re- 
ceived was §63.42 less than the amount it should have received from 
Henning but there ie no suggestion that the Judgment for plaintiff 
should be reduced, In these circumstances the Judguent of the Cireuit 
eourt of Cook county 1# affirmed, 

JUDGMENT AFPPIAMED, 
Matchett, J., and MeSurely, J., ¢onour, 
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MA, PRESIRING JUSTICE O'CONWOR DELIVERED THE OPINION OF THY GoURT. 

by this appeal Dorothy Sherwin, a judgment crediter of the 
mortgagors, seeke te reverse a decree of foreclosure, 

December G, 1938, plaintiff filed ite complaint to foreclose 
the lien of a truet deed given to secure an indebtedness of 585,000, 
The Hanleys the mortgagors, and others, were made parties defendant 
and January 13, 1938, plaintiff filed ite amended complaint making a 
number of judgment creditors, including Dorothy Sherwin, parties de- 
fendant, she on Cetober 28, 1937, having seeured a judgment for 
$1425.85 against the mortgagors, July 16, 1935, the mortgagors being 
in default, aswigned the rents to plaintiff, the mortgagee, and it 
operated the property collecting the rente, making repairs, paying 
taxes, etc. from that time. The Hanleye, the mortgagore, filed their 
anewer to the complaint in which it was alleged that fer a long time 
prior to the bringing of the foreclocure sult the rents had been age 
signed to plaintiff and on information and belief the ‘anleys averred 
that the rent collected by plaintiff from the property was more than 
sufficient te pay the interest and taxes now claimed by plaintiff to 
be due, and more than the amount with which the nortgagors had been 
credited, “ome months afterward defendant, Corethy Sherwin, filed 
her amended answer, | 

dune 12, 1939, Mre, Sherwin served notice on counsel that 
ake would eak leave to five an intervening petition on behalf of the 
Ghieago Title & Trust Company, ae trustee, that it atand a6 a croge 
complaint and for rule on all parties to anewer “and for other relief 
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prayed for in said petitien,” and that defendant, verethy “Sherwin, 
would aek for @ rule wpon plaintiff to file an account of all rente 
collected, cepies of which were said te be attached te the notice but 
they are not in the record, dune 14 counsel for Dberethy Sherwin served 
notice that she would ask leave to file an amended answer, copy of 
which wae said to be attached to the notice but it ie not in the 
record and June 15 an order was entered giving her such leave, The 
amended answer wae filed in which, among other things, it was allezed 
en information and belicf thet plaintiff, the mortgagee, bad collected 
the rents from the property in question for a number of years; that if 
the rents were properly applied the indebtedness sought to be fore- 
Closed would be paid, 

The case was referred to a magter in chancery who teok the 
evidence, made up his report and found the mortgagors had assigned the 
rents to plaintiff, who went into possession, collected the rents and 
made disbureements in the operation of the premises; that Dorothy 
Sherwin hed obtained a Judgment in the Municipal court against the 
mortgagors, as above etated; that she demanded an accounting of the 
rente and pursuant te defendant's request, plaintiff produced doo- 
umente showlng receipts and disbursemente in connection with the 
operation of the property; that these documents were objected to be~ 
cause they vere not the beset evidence, the master excluded them and 
the recomsendation was that a rule be entered directing plaintiff to 
file an account of the receipts and disbursements and that if it 
failed to do so the bill be diemissed, 

Ars. Sherwin filed objections to the report in that the 
master, (1) failed to find that the evidence showed the amount due 
plaintiff wae lees than the amount it had collected in rents in 
operating the premises, (2) that the aaecter erred in failing to state 
the amount and (3) the waster erred in finding from the evidence that 
there wae etill a emall eum due plaintiff. 

Plaintiff also filed objections toe the mascter's report, (1) 
that the master erred in finding it was lmpoesible to atate the amount 
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due from the Hanleys to plaintiff and (2) that the master erred in 
recommending that a rule be entered directing it te file an account of 
receipts and disbursemente made in the operation of the premises, The 
objections were overruled and they were ordered toe etand as exesptions, 
fhe chancellor overruled Mrs, Sherwin's exceptions, sustained the ex- 
ceptions of plaintiff and January 22, 1940, entered a decree of fors- 
elesure in which it wae found there wae $76,315.92 due from the 
Hanleys, thet all other liens against the premises were subordinate to 
plaintiff's lien and it was decreed that unless the amount found due 
wee paid within thres days the property be sold, the proceeds applied 
and if there wae a deficiency the master report the deficiency. If 
there were « turplue he should aleo report such surplus end hold it 
subject to the further order of the court, : 

Yrs, Sherwin objected to the entry of the decree and the 
next day, January 23, 1940, filed her notice of appeal in which she 
specifies her grounds for appeal, some of whieh are that plaintiff 
should have been required to render an account of the rente collected; 
that “The Master has found from the plaintiff's evidence, * that it had 
collected more than $55,000 for rents from the property and she says 
the entire indebtedness “hae been wiped out by the collection of the 
rents which plaintiff has received from the premises;" that the decree 
be reverced “with directions that the trial court find the accounting 
as followat", Then follow a number of itema which purport te show the 
amount due plaintiff, $68,699,354 and "as against the foregoing credit, 
should be given as follows:", Yhen follow five items aggregating 
$69,661.17, whieh purpert to show the rente collected by plaintiff 
from the premises and aske thet *a new decree be entered *** * and 
‘give full credit for the above and foregoing rents" and that there 
be no allowance made for plaintiff's selicitors’ fees, 

Ae we understand the record, plaintiff's position la that 


it hee given eredit for the net amount of rente received from the 
premises leaving the amount due as found by the decree, The Nanleys, 
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~4= 
the mortgagors, made no objection to the decres and de not appeal. Mra, 
Sherwin, having alleged in her anewer that plaintiff had collected 
rente sufficient to wipe out the indebtedness due under the mortgege, 
the burden wae on her to preve this allegstion. (Boudinot v. Winter, 
190 T1ll. 304.) She made * such proof but sought to throw the burden 
on plaintiff and to charge plaintiff with the amount of rents collected 
without any deduction that plaintiff might be entitled to on account 
ef the operation of the building, making repairs, ete, 

we think the chancellor wan warranted in overruling fre, 
Sherwin's exceptions to the master’ a report and entering the decree, 
If there ie a surplus after the sale of the property, the chancellor 
Can award such surplus to “Mrs, Sherwin or to any other person entitled 
thereto, 

The decree of the Superior court of Cook county ie affirmed, 

DECKER APF LIRWED. 

Matehett, J., and veSurely, J., soncur, 
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WR, PRESIDIPG JUSTICE G'CONNOR DELIVERED THE OPINION OF THE COURT, 


Plaintiff, the lessor, brought an setion of foreible de- 

teainer against defendant, hie tenant, to recover poesession of property 

covered by the lease, There was a trial before the court without a 
jury, a finéing and Judgment in plaintiff's favor and defendant 

| appeals, 

Plaintiff haa moved to dismies the appeal on the ground that 
the notice of appeal was not filed within five days after the rendition 
ef the judgment nor within five daye after defendant's motion te 
vacate the judgment wae denied, ae required by $16, eh. 57, Ill. Rev, 
State, 1959, 

The record discloses that the notice of appeal was served 
108 days after the entry of the judgment for posseseion and 65 days 
after the denial of defendant's motion to vacate the Judgment. 

& foreible detainer section is & special statutory proceeding 
summary in ite nature and in derogation of the common law, Wentworth | 
v. Sankstone, 233 I11. App. 48; Oity of Chicago v. The Chisago ‘teaa- 


hip Lines, Ine., 328 Ill. 309. | 
The appeal not having been taken within the time limited in 


§18 of the Forelble Detainer Act, it must be dismissed, entworth v. 
Sankstone, 233 111. App. 48; Gholston v. Terrell, 292 Ill. App. 192 
(10 HE, And, 868.). 

APPEAL DISMISSED, 
Matchett, J., and MeSurely, J., concur, 
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MR, paRSIDING JUSTICE O'GONNOR PELIVERED THE GPINION > COURT, 


Plaintiff brought an action against defendant to recover 
Gamages for personal injuries claimed to have been sustained by him on 
account of the negligence of one of defendant's agente in driving an 
automobile. There was a jury trial, a verdict and judgment in plain- 
tiff's favor for $1350, and defendant appeals, 

The record discloses that about two o'clock on the afternoon 
of April 3, 1937, plaintiff, who was then about 37 years old and had 
been employed for some tine as chief claim examiner for the Lumbermens 
Mutual Casualty Company, went to defendant's place of businese located 
at Sheridan road and Lawrence avenue, Chicago, to see about buying an 
automobile, William H. Becker, who wee then about 36 yeare old, one 
of defendant's employees, took plaintiff in an automobile to demon- 
strate the working of the make of car which plaintiff was contemplating 
purchasing. 

Plaintiff's theory of the care is that he was sitting on the 
seat at the right hand of Becker who wae driving the automobile at 
about SO miles an hour, south in Broadway, and when they had gone a 
block to the next cross street, Becker applied his brakes, the car 
stopped suddenly and plaintiff wae thrown against the windshield, in- 
juring hie head and shoulder, 

On the other side, defendant's theory is thet as the auto- 
mobile apsroached the first cross street, it was going about 3 miles 
an hour end came to a gentle stop; that “plaintiff waa sitting off 
balance and fell against the windshield, and that there * a very 
slight injury, if any.* 
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The two men who vere in the automobile testified, plain- 
tiff's testimony tending tc support his theory of the case while the 
testimony of the driver of the car, Hecker, supported defendant's 
thecry of the case, There was also a dispute in the evidence as to 
whether the brakes of the automobile were in good condition. 

Defendant contends the verdict is against the sanifeat 
weight of the evidence, should be set aside and the judgment reversed, 
We have considered the teetinony of the two witnesses on this question 
and are of opinion we would not be warranted in disturbing the verdict 
in plaintiff's favor, approved as it wae by the trial judge, on the 
ground that the verdict is against the manifest weight of the evidence, 

Defendant further contends the judgment is excessive; that 
plaintiff suffered little or no injuries and was only laid up about 
three days. 

The accident happened between two and three o'cleck on the 
afternoon of April 3, which wae Saturday. Plaintiff's evidence is to 
the effect that after he was thrown against the windshield he became 
nauseated - that he was dazed; that Secker, the driver, a few minutes 
efter the car stopped asked him how he felt; that he replied he was 
@izzy and stunned; that they then drove around a block or two and then 
plaintiff took the wheel and drove a short dietance to the gaz 
station, the place from which they had started; thet he sat dewn on 
the front bumper five or ten minutes, then got in his own car which he 
had parked nearby and started to hie home in Evanston. He drove over 
te the Loyola elevated station, about two miles from plaintiff's place 
of business, stayed there awhile but feeling 111 he left his car, got 
inte a Yellow Cab and was 4riven to hie heme in Fvanston [about two 
miles]; that “I lay down awhile feeling the came way." That Dr. Weise 
came to see him later on Saturday afternoon and preseribed heat to the 
shoulder, ice bag to the head, and a sedative, nembutol, The doctor 
caue Sundsy, Monday and Tuesday, taped hie right shoulder and told him 
to stay at home and lie down; that he returned te work on. Thursday 
morning following the accident, ‘Several times after that I came down 
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late and left the office early. I lost altogether the total of ten 
daye, including part daye;* that for a few weeks he had an extremely 
sore back, blinding headaches and hie right shoulder was sore; that 
afterward he went to cee the doctor a number of times, The doctor 
gave him some heat treatments for the shoulder; that he had a bad 
accident in October, 1954. “The principal injury was #2 crughing injury 
to my left side near the back bone, about six or eight ribs were 
erushed, Phere was injury to my right shoulder ané to my head;" that 
he was making $3CO a zenth; that he sew Dr, Weise several weeks after 
the accident, 

Dr, Welas testified he saw plaintiff April 3, examined him; 
that the subjective symptoma “were miusea, he complained of Gizvitess, 
hasiness, severe headache, pain if the right shoulder and right cheet, * 
That the objective findings were moderate shock, fast pulse, “profuse 
porepiring, large hemotoma on the right forehead, ten¢ceriesm over the 
right shoulder, and the upper right chest." That his diagnosis was 
“gerebral conoussion and sprain of the right shoulder and the mueeles 
of the neck and right eide;" that he preseribed heat forthe shoulder, 
an ice pack for the head and a sedative; that he afterward saw plain- 
tiff a number of times at plaintiff's home and at the doctor's office 
when he “gave him macsage and diathermy to the right shoulder;"* that 
he examined the plaintiff two weeks before the trial which began 
Monday, September 11, 1939 [two and one~half years after the accident), 
and “detected evidence of erepitation in the shoulder joint, a 
erackling sensation imparted te the ear through the stethoscope* and 
gave as hie opinion that the injury received might or could cause 
plaintiff's condition; that in hie opinion plaintiff's present con- 
dition was permanent “Seceause there is apparently damage to the 
structures of the shoulder joint* and that plaintiff paid him $100 in 
August, 1953, 


Vpon a consideration of all the evidenee in the record we 
are of opinion we would net be warranted in disturbing the verdict on 
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the ground that the damages assecsed were exoescsive, 

The defendant contends "There was serious errer in the 
court's rulings ae to medical evidence.* The doctor was asked to ex- 
plain “cerebral concussion," There were some objections back and 
forth and the witness's answer stricken out. 

Further complaint is made to the testimony of the doctor, 
| that he found there was « creaking of plaintiff's shoulder and the 
doctor gave his opinion that the injury might or could cease slaintiff's 
condition. The errors, if any, were clearly not reversibly erroneous, 

Defendant further contends the court erred in giving an 
inetruction at plaintiff's request. The instruction to1a the jury thet 
if they found in plaintiff's favor that he had sustained injuries ae 
alleged in hie complaint and, ae a direct cause thereof, *he was un- 
able for a period of time to work or engage in his usual occupation, 
then the fact thet hie employer continued to pay him his wager or 
salary during such period is not to be considered by you in as#essing 
the plaintiff's damages, if any, because the gratuitous payment in 
such circumstances" would not preclude recovery. It is said the in- 
struction was erroneous because “it assumes that there were gratuitous 
payments, and though the man was off work only three days the Jury 
from the language of the instruction might assume that they could 
astese damages for a long period of time while the plaintiff was un- 
able to perform his full duties, though he may have been on the job 
and receiving full pay.* 

We think the giving of the instruction does not warrant a 


reversal, O'Brien v. Chicago City Ry, Co., 505 I11, 244; Hoobler v. 
Yoelpel, 246 Ill. App. 69. In the O'Brien case the court said: "No 


injustice is done to a person negligently injuring another in re- 
quiring him to pay the full amount of damages for which he ie legally 
liable without deduction for compensation which the injured person may 


receive from another source which has no connection with the negligence, 


whether thet source is a claim for compensation against hie employer, 
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a policy of insurance againet accidents, a life ineuranece policy, a 
benefit from a fraternal organization or a gift from a friend, * 

Moreover, we think the amount plaintiff received for the 
three or ten days he did not work is trivial and ought not to work a 
reversal, 

The judgement of the Superior court of Cook county is 
affirmed, 

JUDGHERT AFFIRMED, 


Matehett, J., and MeSurely, J., concur, 
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Defendant appeals from an adverse judgment of §1'755,40 
entered upon a verdict direeted by the court. 

Plaintiff's statement of claim alleged the sale by it to 
defendant of a number of ‘Worm gear reducers complete with motors; " 
that these were shipped to defendant; that the tetal amount of the 
shipments for which defendant has failed to pay the plaintiff amounts 
to $1755.40, Defendant filed an amended affidavit of defense, and 
counterclaim for damages; the court on motion struck the counterclaim 
of defendant and the case went to trial. The judge ruled that defend- 
ant must firet proceed with its evidence, No evidence was offered by 
plaintiff, and at the close of the evidence offered by defendant a 
peremptory instruction was given to the jury to find for plaintiff for 
the amount claimed and judgment was entered against defendant. 

Stated briefly the affidavit ef defense and counterclain 
alleged that defendant purchased from plaintiff a sample motor and 
gear reducer for a specific purpose which was made known to the plain- 
tiff; that the motor and reducer were required “to pull 20 gage ma- 
terial;" thet the sample purchased performed this work but that there- 
after, with the exception of two of the twenty-four motors and gear 
reducers purchased by defendant, to equal the sample, they 41d not 
Operate or perform the work as the sample had done; that plaintiff was 
notified of the failure of these units to work properly and, at the 
_ request of plaintiff, fourteen of there were returned by defendant to 
plaintiff; that certain of the machines in which these units had been 
installed were sold by defendant et a greatly reduced price by reason 
of these defects; that representatives of plaintiff saw the unite in 








wont & 
‘emioo tAarorm 
.OBADTRD YO 


«88. 


————— ———— 
Od G9 16 to snemgbul seteviu as sort elseqqs taabneted 
,t7He9 sey Ya Besoowts Jolhaey a noqu heretne 
ot 32 yC olae off begolls alelo Yo Inemetage a titvatalrt | 
*;exotom dtiw efeiqmes sieesber 1809 wi0%" Yo aedawa a to taabdbneted 
ss gtit Re Ansoms Saved edt tas? itnabasted of doggie exew eued? tact 
 atavome Thinielq edd yaq of belts? nad tasbneteb doldw tot ataemgide 
shia eanm eb to FivablTie behsems aa belt? Snabasted .0b.88TL% of 
alelexetaven ef? dowida moftom mo Sauo0 es jsegamsh tot mtalorednweo 
~haeteb Jact beivx egbut, ef? fetid of Snow ease ocd baz ¢nabneted to 
Yd Bexstte asw consbive of .oanebive at! ditty hoooong gers deum tan 
sf Faabao ted YW Rers?te somobive edt Yo onelo adt ta hae ,Uttentalg 
qe Yiteataly 1% Dat? of yuwt, ed? of nevly saw mottoustent yrotquexeq 
' -tnahaeted taniags berstas nsw tacughul, has hentelo tawome ent 
atelorstaveo bas canetsh Yo Sivabltte of? YLtetad berate , 
san: shin inlanenh-ce Rtatineanine see nenninienin ease . 
(wGlelg ace ef mvond ebam saw coldy exoqug ofttoege a so teomben aa0g | 
9 ~a8 aay Of fing of" botlwper etew se98nbet bnew totem ed? tade (Rts 
=sred? Fads tod ssow ald? bamrotaeq Seaadouwg efquae off tad? “;Latcet 
1803 bua e190 qwOr-_eneWs od? Yo owt Yo mottqnoxe oat Attw yxerta 
don Bib yod? ,efquae end Leupe oF ,tnabneteb yd devatowg steowbet 
“paw Thidntalg tau? jonah bad elquae eff a2 stow oft wustueg te eterege 
seid tn baw YLxogoug Sow of e@taw ened? Yo etwlte? edt Yo Bestévon 
od tnabasteb yt beriutet exew ared? to seetayot Nꝛtataſa te taenpex 
Mood Bad atins ened? dotdy nt sentdoam od? Yo a⸗asaoo aau⸗ muaiala 
sosaer yd cotuq booubsa xAs aexa s 3 Saabaeteb we blo orew bell gant 
| at attnw ect wan Widatele Yo sovitetnesorges fade pad ob 





ee ee 







~2= 

operation ané admitted they were not according te the sample, The 
counterclaim contained an itemized statement of damages claimed by de- 
fendant on account of the failure of the unite purchased to operate 
properly. 

Plaintiff argues that the court properly struck this counter- 
Claim as it did not fully ané specifically allege ultimate facts and 
the items of damage, Inepection of the counterclaim dees not support 
this charge as the items claimed are fully and specifically itemized, 

Plaintiff eays the theory of the counterclaim wae incon- 
sistest with the theory of the etatement of defense. There is no 
merit in this, The counterclaim adopte the allegations contained in 
the statement of defense and there is no inconeletency between the 
denial of the amount claimed to be due and the claim of damages ac- 
eruing to defendant because of the imperfect units subsequently deliver 
ed to defendant. It was error to strike the counterclaia, 

Defendant complains of the action of the trial court in 
requiring it te proceed first with its evidence, FPlaintiff introduced 
no evidence, A defendant ia properly required to introduce its evi- 
Gence first when a prima facie case for the plaintiff has been 
established, Santa Rosa-Vallejo Tanning Co. v. Kronauer, 228 Ill. App, 
236, Here the plaintiff's statement of claim alleged the purchase and 
delivery by it to defendant of units at the prices specified in the 
statement, with an affidavit that the tetal amount due for these 
shipments was $1755.40. ‘The affidavit of defense merely denies that 
there ie due plaintiff this amount but does not deny the purchase, 
shipments or prices, Seetion 40 of the Practice act (chap. 110) re- 
quires that ‘every anewer and subsequent pleading shall contain an 
explicit admission or denial of each allegation of the pleading to 
which it relates," Under these pleadings plaintiff established a 
prima facie case and the burden then was upon defendant to establish 
an affirmative defenee, 

Plaintiff says defendant 414 not return any of these unite 
said to be imperfect, The evidence, however, shows that these were 
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Gelivered to the manufacturer of them as requested by plaintiff, 

There were a number of cueetions of fact which should have 
been submitted to the jury for determination, Defendant concedes 
that some of the unite worked according to the sample but there were 
queetione of fact concerning other units as te whether they worked 
according to sample and whether this caused expense and damage to 
defendant, and whether they were returned by Gefendant, UOefendant 
had a right to accept the unite which worked and to reject those 
which G14 not work, with ensuing damages, 

Many technical pointe are raised coneerning the pleadings 
and competency of evidence upon which it is unnecessary to comment, 
The controlling controverted points relate to the facts, which should 
be submitted to a jury. 

The judgment is therefore reversed and the cause remanded 
for a new trial, 

REVERSED AND REMANDED, 
O'Connor, P.d,., and Matehett,J,, concur, 
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Plaintiff was employed by defendant ae secretary for some 
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ten years; the employment terminated in September, 1909; plaintiff 
then brought thie suit seeking to recover $41,156,46 as additional 
compensation for services rendered by him alleged to be outside the 
eseope of his duties unéer his contract of employment, Plaintiff's 
second amended complaint upon motion of defendant was dismissed; 
plaintiff asked leave to file an amendment te his second amended com- 
plaint, which motion was denied. He appeals from these ordere, 

The motion to dismiss asserted that the eervices rendered by 
plaintiff were within the scope of hie employment; that there was no 
express or implied promise by defendant to pay plaintiff any extre 
compensation and that the claim is barred by the statute of limi- 
tations, 

In 1927, defendant advertised in the Chicago Tribune for a 
*Seeretary;"* information was requested ae to experience, references and 
selary expected; the advertisement further stated - “Young man who has 
some knowledge of bookkeeping and stenography and, preferably, had some 
experience in the buying and selling of bonds and stocks,“ Plaintiff 
replied to this, writing a letter, stating that he had been employed 
for fourteen yeare as secretary to a Mr, Rend who dealt largely in 
securities, trading constantly, taking profits and making changes in 
hie list. Plaintiff further stated in his letter that he had devised 
& reeora system which had received favorable commente from banks, 
brokers and bond men; that he executed all trades that Mr. Hend made, 
looking after his intereste and dividend payments, hie correspondence 
and banking, and performed “other secretarial duties too numerous to 
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mention here.‘ To this defendant replied saying that the "experience 
you have had seems toe be very much in line with the work I have in 
mind fer you, * 

4n interview followed in which plaintiff again detailed hie 
work as assistant to Mr. Nend, Defendant stated that if he employed 
plaintiff he would expect plaintiff te study reports of financial 
services, call defendant's attention to any recommendation that ap- 
peared therein concerning securities and to assist defendant in making 
his selection of securities, Defendant then proposed to pay plaintiff 
$75 a week for his services, to which plaintiff replied that he hoped 
he might be entitled to more in the future if hie work was satis- 
factory. 

Plaintiff's complaint itemizes four services performed by 
him for defendant which plaintiff claime were extra or additional 
services to those covered by the terms of his employment, The first 
item is the preparation of income tax returns for defendant and his 
wife, Practically all of the information necessary for the prepar- 
ation of theese income tax returns would be found in the accounte which 
plaintiff wae required to keep. The tax returns would be taken from 
these accounte and would require the usual secretarial work, 

Plaintiff claims he was entitled to additional compensation 
for his services in connection with the Andes Copper Mining securities; 
that while defendant wae away a broker urged plaintiff to cable de- 
fendant to sell at a certain figure all the debentures of thie 
company; that plaintiff had special and confidential information as to 
the value of these debentures and did not advise defendant to make 
such sale; that thereafter they were converted into stock which wae 
sold at a profit of over $16,000 for defendant, Plaintiff clains 
#5000 as additional compensation for such services, 

Another itm of service for which plaintiff claims additional 
compensation ia the giving by plaintiff to defendant of information 
concerning the value of securities in the Tax Security Corporation 
whereby defendant recovered a substantial amount in settlement. Plain- 
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tiff claims an additional compensation of #5009 for — service, 

Plaintiff next alleges he learned that bankruptey pro- 
ceedings were pending againet the ‘cLlellan Stores Company, a Delaware 
corporation; that after making diligent search plaintiff concluded 
that the market value of the stock was far below ite intrinsic value, 
Plaintiff thereupon persuaded defendant to purehase some of the stock 
of this company and from thie purchase realized a large profit. Plaine 
tiff claims $26,136.46 as additional compensation, 

We are of the opinion that all of these services were within 
the scope of plaintiff's employment. He wae required to keep accounts 
of all bonds, stocks and securities owned or acquired by defendant or 
his wife; also to perform all clerical vork in connection with the 
purchaee and gale of all bonde and stocks, It was part of plaintiff's 
duties to call defendant's attention to information appearing in the 
financial reports relating to securities. In the letter which plain- 
tiff wrote in anewer to defendant's advertisement, plaintiff related 
in detail the character of his services to Mr. Rend, his former em- 
ployer. These deseribe the activities of Mr, Hend with reference to 
securities, and plaintiff set forth his familiarity with theee 
activities; that in addition to keeping the account of Mr. Rend's 
securities he executed all trades in these securities, It is con- 
Vincingly shown in the letter by plaintiff to defendant and in the 
eonvergation between the parties ae to the duties and terms of em- 
ployment, that all of the matters for which additional compensation is 
sought were fully covered and included in plaintiff's duties, 

Plaintiff cites cases where it has been held that where 
extra servicee are performed entirely without the sphere of the 
service for which the contract was made, the law will imply an agree- 
ment for extra compensation, In Hathison v. N. ¥. ©. & i, R. Co., 

76 N.¥.8, 89, an employee's duties required him to inepect engines and 


run them in cases of emergencies; he was requested to and did run a 
switch engine four or five times each day for about sixteen months; he 
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brought suit for extra compensation for the additional services of 
running the switeh engine and obtained judgment in the trial court; 
this was reversed upon appeal and the court well stated the prineiple 
controlling, After noting that the law would imply an agreement for 
extra compensation, the opinion says, “Thie rule is based upon the 
probability that for such service there was an intention on the part 
of the master to pay extra compensation, upen which the servant might 
rely. Hut this rule must be cautiously applied, and the service must 
be so far outside of the sphere of the employment ae to indicate a 
probable intention on the part of the master to allow extra compen- 
gation therefor. If the question be one of doubt, the right to extra 
compengation should rest only upon an express agreement. Any other 
rule of law would introduce dangerous uncertainty and instability 
into all contracts of service.” This was followed in Hurray v. John 
Griffiths & Son, 95 N.Y.5. 573, where 1t was said that proof of a new 
agreement to pay extra compensation was essential; that “To hold other- 





wise would be to require employers to have specifically enumerated and 
definitely catalogued, at the time of the hiring, every simple service 
the proposed employe might be called upon to perform, lest ingenuity 
gould subsequently differentiate between eervices, so as to create 
additional liabilities." To the same effect are Voorhees v. ixecutors 
ef Woodhull, 53 N.J.L. 494, and Robinette v. Hubbard Coal Mining Co., 
88 W. Va, 614, 619, 

It 16 undoubtedly true, as stated by plaintiff's counsel, 
that the motion to Giemiss admits the truth of all allegations in the 
complaint which are well pleaded, but this admite only the facts 
stated in the complaint to be true and does not admit that the plain- 
tiff is entitled to recover. Whalen v. Twin Oity Barge & Gravel Co. 
280 Ill. App. 696, 610, | 

Plaintiff claims extra compeneation for services rendered 
over a period of ten years, during which time he received his regular 
salary and made no claim of any kind that he was entitled to any furtha 
compensation, In Levi v. Reid, 91 Ill, App. 430, plaintiff sought 
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extra compensation above hie salary for alleged extra work in the 
evenings ané on Sundays; on appeal the judguent in his fevor was re- 
versed, the court saying plaintiff did not himself regard his employer 
se under any contract liability, ae *shown by his conduct in keeping a 
secret account and meking no mention of it to his employer until his 
employment was ended,“ In Hoss v. Hardin, 79 1.¥, 84, it was held that 
where services are rendered by one in the employ of the person for 
whom they were rendered “the law implies that the services were 
rendered under the contract of employment, unlegs the contrary be 
shown, and thie implication is much stronger if the services are of 
the same character as those embraced in the contract.” Other cases to 


the same effect are Cooper v. Brooklyn Trust Co., 96 N.¥.%. 86 and 
Heideman v. Bolger, 65 Til. App. 658. 

In Sowash v. kmerson, 32 Cal. App. 15, cited by plaintiff, 
the facts are quite different from those in the case at bar. There 
there was no relation of employer and employee between the parties; 
plaintiff agreed to furnish the deceased with room and board; after- 
ward becoming helpless, plaintiff G14 the work of a nurse for the de- 
ceased, It was held that the nursing services were entirely outeide 
the original contract, 

Plaintiff argues that he should have been allowed to file 
his amendment to his second amended complaint. The amendment suggested 
was that plaintiff "informed® defendant he expected compensation for 
his alleged extra services, It should be noted that neither in the 
original complaint nor in the firet amended complaint, wae there any 
allegation thet plaintiff had “intimated” or “informed defendant of 
any expectation of additional compensation. The proposed amendment was 
Clearly in conflict with the allegations eet out in the previous conm- 
Plainte. ‘The court did not abuse his diseretion in denying thie 


motion, Rubin v. Chicago Title & Trust Co., 249 Ill. App. 4386, 489, 
We are also of the opinion the statute of limitations was a 


goed defense. Plaintiff was employed for an indefinite period at a 
weekly salary and plaintiff had 4 claim against defendant for thie at 
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the end of each week. The #tatute of Limitetions begins to ran fros 
the time «= cause of action acorues. Katt v. Chapman, 243 i11, App, 12, 
and Snails vy, Sullwan Pelace Car Co., 166 Tl. 161, 

All of the alleged extra services by plaintiff, except 
poesibly one item, were rendered more than five years prior to October 
20, 1939, the date of the filing of the original complaint, and hence 
are barred by the five-year etatute of limitetions, 

We have not noted all of the many cases cited by industrious 
counsel fer pleintiff, we have given the affirmative reasons for our 
conclusion that the orders of the trial court were proper and the 
motion te Gismiess should be sustained, 

aff thyda, 


4 orconnor, P.J., and Katehett, J,, concur, 
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MA. JUSTICK MeSURELY DELIVERED THE OPINION OF hr COURT, 

Plaintiff brought suit to recover damagee for injuries re- 
ceived while attempting toe board a street car operated by defendants; 
the verdict was/defendants and plaintiff appeals, 

The accident occurred at the intersections of Divigion and 
Halsted streets in Chicago; plaintiff had alighted from a north bound 
Halsted etreet car which stopped some distance south of Division 
street; he walked north on the east side of Halsted and when he 
reached Division he saw a west bound Division street car approaching 
109 to 120 feet east of Haleted; when he reached the south curb of 
Division the car wae 40 feet away; ae he came to the east bound street 
Gar track the west bound car passed him and came to etop at its 
regular etopping place at the northeast corner of the two streets, 
with ite rear end opposite plaintiff. 

In the complaint it wae charged that defendants negligently 
operated the street car “in that they failed to give the plaintiff an 
opportunity to safely board the said electric street car, “ 

Plaintiff testified that he went around the rear end of the 
street car and, while it wae standing still, put his left hand on the 
grab handle at the rear of the platform, his right foot on the ster, 
and as he started to lift hie left foot from the ground the car 
started, causing him te fall; he testified that when he was in thie 
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position on the car the conductor was looking at him, although he did 
not hear or see the conductor ring the bell, 

A witness, Andrew Linske, testified for plaintiff that he 
could not see over the street car and did not know what happened on 
the other side of the street car; that when he heard the ecreech of 
the wheels the car had etopsoed and plaintiff was lying in front of the 
stop sign on the northeast corner, 

Clara werbel testified for defendants that she wae on the 
platform near the entrance door; that when the car started there was 
nobody on the step or going on the step; that after the car started 
and had gone some dietance someone ran around from the back part of 
the car ang held onto the car but was not etanding on the step; that 
he rolleé off in the street; that the signal war immediately given to 
the motorman and the car stopped, 

The motorman did not see plaintiff attempting to board the 
ear, The conductor testified he wae standing on the rear platform; 
that when the car reached Halsted it came to a stop on the east side 
of Haleted where a lady and a man got onj he gave the signal to pro- 
ceed; after the car had gone about a car length he #aw plaintiff grab 
hold of the rear grab rail on the rear of the car and try to swing 
himself over to the step, but he let go and fell over on his hands and 
knees; he came over from around the back of the car; he was not there 
at the time the street car etarted; at the time plaintiff attempted te 
take hold of the car it was going about 10 miles an hour, 

Walter Ward wes & passenger sitting on the long seat at the 
rear of the ear, facing north, He teatified that when the car reached 
the east side of Haleted it stopped and two passengers got on - a lady 
and a man; then the car started; that when the rear end of the street 
car wae about at the east crossing of Halsted, he heard the emergency 
bell and saw a hand or hands trying to grab hold of the center bar of 


the platfora, 
The greater weight of the evidence tends to disprove any 
negligence on the part of defendants, On the contrary, it shows 
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Clearly that plaintiff undertook te board the street car after it was 
in motion, 

The appealing plaintiff does not argue that the verdict ie 
contrary to the weight ef the evidence but his brief is confined ex- 
elusively to criticiems of instructions given on behalf of defendants, 
It was said to be erroneous and prejudicial to receive 20 instructions 
given at the request of defendants as egainet 9 given at the request 
of plaintiff, We do not approve the giving of a large number of in- 
structions, especially in a case like the present one where the issues 
were simple. However, it hae been held in a number of cases that 
although a needless number of instructions are given, that fact alone 


will not be ground for reversal if the instructions are correct. 


Daubach v. Drake Hotel Co., 243 Ill, App, 298, 305 and Chicago City Ry. 
So. v. Sandusky, 198 111, 400, where the ruling of the triel court 


restricting the number of inetructions was held to be error, the court 
saying any rule which would authorize the refusal of an inetruction 
otherwise proper to be given, on the ground alone that ae many in- 
structions as the rule allowed had been given, could not be defended, 
With much skill the brief for plaintiff criticizes moet of 
the instructions given at the request of defendante and defendante’ 
brief attempts to anewer, To attempt to analyze and determine all the 
points made in this respect would be merely an exercise in logomachy, 
Most of the pointe made have been made in similar personal 
injury cases and we do not find that any of them, standing alone, con- 
eatitute reversible error, except, possibly, instruction No, 18, which 
in effect told the jury there was a city ordinance making it unlawful 
for any persen to board or alight from a street car while it was in 
motion, and that if the jury believe plaintiff was doing thie he can 
not recover. The mere fact that plaintiff wae violating an ordinance 


at the time he was injured will net bar his right to recover unless 
the unlawful act proximately contributed to the accident. useell v. 
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Richardson, 502 111, App. 589, 598 and Lerette v. Director General, 
$06 Ill, 348, and many other cases. On the other hand, it has been 
held that violation of an ordinanee designed te promote safety is 
negligence per se. Flynn v. Chicago City Hy, Co., 250 Ill, 460, 480, 
Here the evidence showed that plaintiff attempted to beard the car 
after it was in motion, which caused the accident, This being true, 
there wage no negligence on the pert of defendants and hence plaintiff 
eould not recover, regardlees of the existence of any ordinance, Under 
these cireumstances, giving of the instruction will not necersitate 

a reveresl, 

The verdict is supported by the greater weight of the 
evidence and was not produced by any irreguleritices or errors in the 
instructions given, but solely upon the facts as developed by the 
witnesses, 

The judgment is affirmed, 

SUDGHENT AFFIRMED, 


O'Conner, P.J,, and Matchett, J., concur, 
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j Appellees, 
MR. JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT, 


The Village of Mount Prospect appeals from an order etriking 
ite cross-complaint which it had filed in a suit brought by Mary F. 
Nowie for sn accounting of moneys alleged to have been collected on 
certain special assessments, 

Her complaint asked that an accounting be made as to the 
special assessments and the issuance of special assesament bonds, It 
alleged that beginning with 1927 and annually thereafter the Village 
of Mount Proepect collected a large sum of money in epecial assessments 
which it wae its duty to segregate and use in payment of certain bonds 
at maturity. An anewer was filed denying in general the allegations 
of the complaint, 

Thereafter, the Village of Mount Prospect filed ite cross- 
complaint making Christian >, Busse, village treasurer, and eight 
other persone alleged to be sureties on his bond, parties to ite crose- 
complaint. It was charged that Busse, as village treasurer during the 
years that the special assesements were in collection, had alsapplied 
these collections and that the sureties on his bond were liable and 
therefore had an interest in the final determination of the proceeding, 
The parties named ae crose-defendants moved to dismiss thie cross- 
complaint or in the alternative to make the allegations more definite 
and certain, The motion to diemies was allowed, No request to amend 
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wae made and the crese-complainant appeale to this court. 

The oppesing counsel properly say the burden is on the crose- 
complainant to show in thie court that the order appealed from wae 
erroneous, The brief of eross-complainant makes no such showing, 
Groes-complainant in thie court admits that the complaint “ie not as 
complete or ae perfect as it could be,* and asks this court to give 
leave to amend the crose-complaint. No suggestion is presented as to 
the character of the amendment proposed, 

While section 24 of the Practice act provides that defend- 
ante who are interested in any controversy may be made parties defend-~ 
ant so as to determine any liability, yet we do not think thie 
authorizes the practice of bringing in sureties over a period of years, 
commencing in this ease with 1927, thus cumbering the record, 

Moreover, the motion to strike the oross-complaint asserted, 
among other things, that the croess-complaint was multifarious as 
joining distinct and separate causes of action; that it 414 not comply 
with section 38 of the Practice act, which requires every counterclaim 
te be pleaded with the same particularity as a complaint and complete 
in iteelf, ‘Section 55 requires that each counterelain must be 
separately pleaded, and section 36 requires that whenever the counter- 
Claim is founded upon a written instrument, a copy thereof must be 
attached to the pleadinge unless the pleader ehall make an affidavit 
stating facte that such instrument is not accessible to hia, The 
eross-complaint does not contain a plain and concise statement of the 
pleader's complaint but merely makes the general allegation that an 
accounting will determine the liability of each of the sureties, In 
many other respecte the cross-complaint was ineufficient and the 
motion to strike was proper and it is affirmed, 

APFIAMED, 
O'Connor, P.7., and Matehett, J,, concur, 


trsoo elds of slavqqa tnantaiqnoo-reete ed? bas eban saw 

-arexs add no et mebind eld Yas Yiteqoug Jommueo gniaogge eff 9 op 
naw mort belaegqe tebro ed? that tameo ald? at wode oF taamtalqmoe 
-gniwods dow: on sedan tnanialqnes-saeto 20 telus edt uoanorao 

aa ton af" @alalques edt tad? aitmbe tuwoe aldt at saante e 
oviy of Puuoo aint avaa bea * ed Sfuoo 3% a8 Sootueg 94. 10 stotgmee 
OF ae Batnoverg af Kolteggque ok talalquee-2967o ety daen⸗ ‘of — 
i / shesoqotg tnenbnena of% Yo ver anya ests 
—— Tadd cobivery tas eoszgaxt ‘26% %0 as netrovs oLtdy —R 





soltaeag aban of yan ystevottaos Yaa al hefaeretal esas otlu etna 


a elit dads fon Od ay ey .WRLidals yao eodereted of 22.00 tas 


iecer oft univedaue aude — itty onas Atty dt gatoseonoe 


betiesas seialgieo-sects eft extcte of Holton edt ,aevoetet “9 7” 
a2 svetuert? fm saw Saialquoc-eeors oat tads ,egaids andto yadda 
© tom BLS PL sade imolfea te seanse orwisqbe tas ‘sonttals gatnset 
ovapanod Yreve eextupet doldy ,0A eolfsatt odd Yo OS nottoes div 
- etefquce baa Salafqmoo « aa yetusfwettaeg emes odd dtiv Bebaotg od ‘ot 


owe Ye Solesg a “eve solteuse at gutgatad Yo eolsoaiq edt sextzod?ue— 
7 







2 ai? <ovenedw fad? aeitwpen 66 seitoon Bas ,bebdelq YLoddiaqen 


git WS edteediies ‘ed ldndd Bad wiel¢ « dtstnoo You sed dadefqnoo-acore 


od Yeun Ataferetnges Mead dace aocnubon 86 Heideen’ “diel de 


ta a¢ tem Yooted? yqoo 4 .tasmwrten? wevdiaw a noqu Sobnue't af atate Me 
} dtvablvte Ao odew {fade vebaaty ody aeofav tpaibdetg ons oF Bedsdede 
| ect? ate of efdfeneoos ton af taematent down tat? arent ‘pildadd 


ne test? coteegetta ferensg otf satad yLovde dud tarzadtqacd a'eabootq: 
gt Jnetdene sdf to dose to yw2tidall oad odtensdes friv galtniesed 
ad bars teatotitwent sew vatatqnoo-eeotd sdf afdéqios Wd — — 
" pomettra WE #2. bra wi — ‘of 





— 






— — ret@oetios amay ee 
ey. Pane ae at sdtoderat baw) 0t Aoaued·o ae 
i ns 4 tit © desi * natehewikanee fh 5 Pay seat mtee * — Me 


41224 


ELIZABETH SUNDBERG, Suegessor Fe 
Trustee to oepke, Es 
feceaeed, AH: ALL, = 
and GLORGE 






Appeliees, | 







wack, ht By MAG ing Caruso : 


— —— —— — — —— 





MR, JUSEICE NeSURELY DELIVERED FHE OPINION OF THE COURT. 

Defendants appeal from a foreclosure decree and orders of 
court denying motions to vacate the decree; the record purports to 
show that the decree wae entered by stipulation of the parties, le- 
fendants attack the decree in this court, arguing that a consent decrees 
is not strictly a judicial decree; that a decree by consent without 
any evidence ic always error; that no proof was taken and the stipu- 
lation upon which the decree wae entered must appear fully in the deaee 
iteelf, 

Plaintiffs filed a complaint to foreclose a mortgage made by 

Clarence Db, Natteson to secure his five promissory notes of 2.4000 
each; answers of the various defendants were filed; there was ap- 
parently discussion between the parties and June 22, 1939, they ep- 
peared before Judge Fisher of the Circuit court, where in an extended 
colloquy between the court and counsel representing all of the parties, 
the court dictated in substance the following: That it was stipu- 
lated between the parties that the court should enter a decree of 
sale in both cases [the other case is Mullins, et al v. Sedman, et 
al., No, 41226, Gpinion filed this day] some time in October, but if 
before the sale the parties should settle their differences the court 
would modify the decree in any form that the parties might stipulate; 
that if, before October 1, defendant Mack should deposit in Mullins v. 
Seaman, $4000 and in the present case a deed to the property involved, 
and should plaintiffs refuse to accept thie, a motion to vacate the 
decree would be allowed as a matter of course, the parties then 
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— 
standing before the court in the same position aa they then stood, 
with the right to have a full and complete hearing but should Mr. Mack 
fail to make the deposit of 34000 and the deed, the motion to vacate 
the decree will be overruled and the decree will follow in the 
ordinary and usual way, 

My, Zimmerman, acting for plaintiffs, stated that this was 
agreeable to his cliente. Mr. Mack, who was acting for the defendante 
and himself, was asked whether the parties present had ali of the 
suthority necessary "to enter inte the etipulation to be binding on 
all parties in interest," to which Mr, Mack replied, “Absolutely,” 

The partiee also agreed as to the length of time for the proposed 
settlement and, to the question whether October 1 should be the limit, 
Mr. Mack replied in the affirmative. Mr. Sternberg, whom the record 
describes as attorney for defendants, also acquiesced in thie agree- 
ment, The court suggested that written copies of the agreemzent be 
given to each of the parties and the attorneys expressed the opinion 
that 1t would not be necessary to have the respective signatures of 
the parties to the agreement, 

Pursuant to this stipulation a decree was filed June 24, 
which recites it was entered “pursuant to a certain stipulation" 
between the parties, all of whom appeared in open court by their 
respective attorneys, defendant Mack appearing pro se. The decree 
also recites that the court was “acting pursuant to the stipulation 
entered into between all parties, after due notice to all parties 
entitled thereto, including all of the parties to the action and 
their attorneys heretofore specified herein." Defendante made 
motions to vacate the decree, which the stipulation indicates were to 
be made so that the court would retain jurisdiction, 

The necessary funds and the deed which the stipulation 
provided should be deposited by October 1, 1939, were not deposited 
and additional time for thie purpose was granted. December 15, 1939, 
the court entered an order overruling the motions of defendants to 
vacate the decree. This order refers to the stipulation entered into 
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23 
in open court on June 22, 1939, by all varties te this cause by their 
respective duly authorized counsel, including defendant Mack. The 
order referred to and recited the main provisions of the stipulation, 

January 12, 1940, defendante made another motion te vacate 
the decree, Mr. Mack then etating for the firet time that if he had 
understood the clear legal effect of the etipulatien he weuld not have 
been a party te it, The court ruled that the parties were held by 
the terms of the stipulation and denied the motion, 

In Bergman v. Khodee, 334 111. 137, 143, it was sought to 
set aside a decree which the record showed was entered by agreement of 
the parties, The court held that a decree so entered by consent can 
not be reviewed by appeal or writ of error, citing Paine v. Doughty, 
261 Tll, 396, and Galway v. Galway, 231 Ill. 217, It can only be set 
aside by an original bill in the nature of a bill of review, Hohenade 
v. Steele, 237 111. 229, and Hungarian Benevolent Society v. Aid 
Society, 283 Till, 99, 

It ie mot necessary that the decree recite the stipulation, 
If the stipulation appeare in the record no recitals in the decree 
are necessary. Crow v. Harrison, 248 Ili, 462, 466, In Sehuler v,. 
Hogen, 166 Ill, 369, 385, it was held where a decree recites that it 
is by consent it will be presumed that it is upon sufficient evidence, 
Moreover no special findings are now required, (§64 Practice act, 
eh, 110, Ill, Rev, Stats, 1939.) 

Casee cited by defendants are not controlling, Patterson 
v. Northern Trust Co.,238 Ill. 601, merely holds that a decree must 
show it is a consent Geeree but it does not hold that the stipulation 
must be incorporated in the decree. Krieger v. Krieger, 221 Ili, 479, 
holds that a decree net showing any consent can be shown by other 
evidence to be pursuant to a stipulation, 


Defendante say a consent decree is nothing but a contract 


and therefore governed by the law of contracts, but the case they 
eite in support says, *A consent decree partakese of the nature of 
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o4- 
both a contract and a decree," American Tar #roducts Co. v. Bradner 
Smith & Co,, 238 Ill, App. 151, 158, 
Other suggestions made by defendants are without merit, The 
decree and the orders of the trial court are affirmed, 
AFFIRMED, 
O'Connor, P.J,, and Matehett, J., concur, 
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. JUSTICE MeSURELY DELIVERED THE OPINION OF THE CovAT, 





Defendants by this appeal seek the reversal of a decree and 
various orders entered in a foreclosure proceeding; the complaint to 
foreclose was filed January 8, 1927,by BR. I. Davies alleging that 
Charles Gedman, one of the defendants, waa indebted in the principal 
gum of $20,000 and executed four notes for #5000 each secured by a 
trust deed conveying real estate as security; that plaintiff was the 
legal holder of one of the promissory notes on which there was then 
due (1000 with interest. Anewers were filed by defendante. 

Subsequently Logan L. Mullins, as receiver of flumboldt Bond 
and Mortgage Company, wae substituted for R, I. Davis; also, an 
affidavit was filed etating that Charles A, Koepke, the trustee in 
the trust deed had died Getober 6, 1931, and Leroy A, Garr as succes= 
sor trustee wae substituted in his stead. The decree sought to be 
reversed was entered December 15, 1930, nearly thirteen years after 
the complaint ware filed, 

In the meantime various phases of the litigation have been 
before the courts, Davis v, Sedman, 256 Ill, App. (abst.) 607, 
certiorari denied by the Supreme court; Chicago Title 4 Trust Co. v, 
Mack, 262 111. App, (abst.) 632, affirmed by the Supreme court in 347 
Tll, 480, 

The cause was referred to a master in chancery who took 
evidence and filed his report, From thie point the case is in most 
respects a companion case to Sundberg, et al. v. Matteson, et al., 
No, 41224, in which an opinion has been filed by us this day, what 
we have said in that case 1s applicable to the instant case, 
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June 15, 1939, the case came on for argument on the master's 
report, which was favorable to plaintiffs, and objeetions, The court 
indicated that he would overrule all the objections and exceptions, 


June 22, 1939, the following cceurred, as in the Sundberg 
case referred to. The court etated that it is stipulated between the 


parties herein as follows: “That the court enter decrees of sale in 


both cases" (referring to Mullinge, et al. v. Sedman, et al. and 
Sundberg, et al. v. Matteson, et el), setting the date of sale sometime 


after the reopening of court in the September term, It wae then 
suggested to make the date October 1, which was agreed to, The court 
also stated that a motion to vacate should be entered in each case and 
that if before the date of sale the parties should settle their 4if- 
ferences the court would modify the decree as the parties might 
stipulate. It was also agreed that should the plaintiffs refuse to 
accept a deposit of §4000 by Mr. Mack before Vetober 1, and a deed to 
the property involved in the Sundberg care in full settlement of the 
indebtedness involved in the two cases, the motions to vacate would be 
allowed, Should Mr. Mack fail to make this deposit and deed, the 
motion to vacate the decrees will be overruled, In answer to an in- 
quiry by plaintiffe' attorney as to whether there wae present all the 
authority necessary to enter into the stipulation so as to be binding 
on all parties in both cases, Mr. Mack replied "Absolutely," This 

was also acquiesced in by Mr, Sternberg, described az attorney for 
defendants, 

The decree, which war entered June 25, 1959, recites that it 
was entered pursuant to the stipulation between the parties in the in- 
stant case, naming them, “all of whom have appeared in open court by 
their respective attorneys,” and Louis W, Mack, who appeared pro se; 
that after hearing arguments on the objections to the master's report 
the court overruled the same and approved the report. The rest of the 
decree ie in the usual form, 

Mr, Mack failed to make the deposits with the court as 
provided for in the stipulation, and December 15, 1939, the court en- 
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~Zo 
tered an order overruling defendants’ motions to vacate the decree and 
in the order recited that *the foregoing recital of evente from and 
including June 22, 1922, to and including the date of this order is 
true and correct and is hereby adopted as the findings of this court, * 
The order further recites that the denial of the motion to vacate *was 
pursuant te the aforesaid stipulation,“ It ie established beyond 
dispute that the decree of foreclosure entered June 25, 1939, was 
entered with the conzent of all the defendants, 

Defendants question the right of Mise KH. I. Davis to commence 
the foreciosure, but she teetified that she held the note, No. 3, for 
the benefit of Numboldt State Bank, fhe execution of the note and 
mortgage and the default were admitted by defendant Sedman. The trust 
Geed authorized the institution of the foreclosure suit by the legal 
holder of the note, and Charles A, Koepke trustee, joined as co- 
plaintiff. Kazunas v. Wright, 286 Ill. App. 554, 559. 

The brief of defendants contains a lengthy statement of 
certain transactions involving the Louisville Fuel Co., the Keystone 
Trast & Savings Sank and other parties, one of these transactions 
is germane to the sole decisive question presented, namely, wae the 
decree entered pursuant to « binding stipulation of the parties? The 
record clearly shows that this was so. In Sundberg, et al. v. . 
Mgtteson, et al., No, 41224, in an opinion filed thie day, we have 
held that this stipulation was binding and the decree entered was 
valid, | 

Where a decree recites that it is entered pursuant te a 
stipulation it will be presumed that suck consent was given, Sehuler 
v. Hogan, 166 [11. 369, 583. It has been held that a decree entered 
by consent cannot be reviewed by appeal or vrit of error, Bergman v. 
Bhodes, 334 111. 137, 143. It is not necessary that the decree recite 
the stipulation if it appears in the record. Crow v, Harrison, 248 
111. 462, 466, 

We have repeatedly eaid, quoting from Stoll v. Gottlieb, 505 
U.S. 165, 172, "It is just as important that there should be a place 
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pay — 
to end as that there should be a place to begin litigation, * 

Por the reasons above stated snd also stated in Sundberg, 
et al. v. Matteson, et al., No. 41224, the decree and orders appealed 
from are affirmed, 

AFFIRMED, 


O'Connor, P.J., and Matehett, J., concur, 
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This sult was begun August 15, 1937, by a confession of 
judgment which plaintiff caused to be set aside on its own motion on 
October 6. Thereafter plaintiff filed an amended statement of claim 
and defendant an affidavit of merits with demand for jury, tendering 
the fee, and the cause wae placed on the jury calendar. 

September 19, 1939, the case came on for trial in the 
absence of defendant and her attorney. Judgment for $391, 30 =“ en= 
tered on the finding of the court, September 22, defendant moved to 
vacate the judgment. The motion was supported by an affidavit of 
attorney for defendant, showing that he was mieleé ae to the time the 
Case was to be tried and also facts which it 1s claimed showed a 
Gefense upon the merits, ‘hen the motion came up for hearing on 
November 135, 1939, the parties entered into a verbal stipulation that 
the hearing should be “solely upon the pleadings and exhibits, for an 
adjudication upon the validity and sufficiency of plaintiff's claim 
ae set forth in waid Amended Statement of Claim and upon the validity 
and sufficiency of defendant's defense as set forth in her said 
Defense, said affidavit and exhibits, in the same manner and to every 
extent and purpose as if no judgment had been obtained ex parte as 
aforeseiad, “ 

The pleadings were submitted to the court with exhibite 
consisting of Wxhibit 1, a contract of conditional sale to which the 
note at the time of execution had been attached; Exhibit 2, a pro- 
posal and guaranty for sale of a stoker which was the consideration 
of the note; and Exhibit 3, a copy of schedule of receivables showing 
the assignment of the note and account to plaintiff. Upon considering 
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Le 
the pleadinge and these exhibits, the court found that the promiseory 
note detached from the conditional sales contract was a negotiable 
instrument; that the conditions of the conditional sales contract and 
proposal and guaranty of which the promiceory note was a part did not 
affect the negotiability of the note, which in the hande of a third 
party was not subject to any defense ariaing from the contract, nor 
from the proposal and guaranty; that Exhibit 3 (the sohedule of 
receivables under which plaintiff received and held the promissory 
note) did not affect the negotiability of the note nor the position of 
plaintiff as a holder for value without notice; that defendant wae 
without recourse as against plaintiff and the rights for plaintiff 
for recovery upon the note absolute. The court, therefore, found as 
& matter of law that the defense interposed to the statement of 

elaim was ineufficient in law and sustained the judgment for :351,.50 
previously entered. From this judgment defendant appeala, 

The matter wee submitted upon the pleadings and the ex- 
hibits. The court found, as a matter of law, that the defense was in- 
eufficient and sustained the judgment as entered, The pleadings of 
the defendant (and they were verified) all asserted that plaintiff, as 
@ matter of fact, had notice of the defenses to the note. The plead- 
inge of defendant show that the consideration for the execution of the 
note wae a stoker, and that it was entirely worthless. Assuming 
these things to be true and that plaintiff purchased with knowledge, 
plaintiff wae not entitled to recover as a matter of law. If plain- 
tiff took the note with notice as defencant alleged, he was not a 
holder in due course. ‘Section 62, ech, 98, Ill. Rev, Stata, 19359, 

Por the error in holding as a matter of law under the plead- 
ings and exhibits that defendant was liable, the judgment will be 
reversed and the cause remanded for another trial, 

REVERSED AND REMANDED, 


O'Connor, P.J., and MeSurely, J., coneur, 
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Gefendant appeale from a judgment in the eum of $1526, 50, 
entered against him jointly with the Inspiration Placers, Ine., — 
corporation, on the finding of the court. Plaintiff has filed a cross- 
appeal arguing that his total claim of $2118.50 should have been 
allowed and asking this court to enter judgment for that amount in his 
favor. 

Plaintiff's claim wae for services said to have been rendered 
by him for the corporation from May 21, 1937,to Mareh 15, 1939, and 
$42 for petty cash said to have been advanced for the corporation at 
ite request. 

The defendant corporation had a gold mine located at Sewie, 
Arizona, and plaintiff went there to act as superintendent of it. 
Plaintiff had been theretofore employed by Ford in his Chicago business, 
and Ford admits thet in a letter written by him to plaintiff on December 
11, 1937, in order to induce plaintiff to continue in the service of 
the corporation, he guaranteed sume then and thereafter to become due 
to plaintiff for his services, The defense interposed was that Ford 
in later letters (one of Jenuary 29, 1938, which ie defendant's Exhibit 
7 and another of May 16, 1938, which is defendant's Exhibit 8) revoked 
and cancelled this guaranty, 

The evidence as to the amount due from the corporation to 
plaintiff ie conflicting. There was evidence tending to show that in 
the month of Septesber, 1958, plaintiff was notified and accepted a 
cut in hie salary (which theretofore was $250 per month) to $150, There 
was also evidence tending to show his employment ended on January 15, 
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1939, inetead of March 15, 1939, as claimed, The trial judge saw the 
witnesses, We cannot say hie finding as to the amount due plaintiff 
ie against the manifest preponderance of the evidence, for that 
reason we may not enter a judgment here for the larger sum plaintiff 
aska, 

For the same reason we think the judgment ageinet Ford may 
not be reversed, It is true, ae Ford contends, that hie guaranty was 
in its nature a continuing guaranty which could be revoked at any time 
on notice. American and English fney. of Law, vol. 14, 2nd ed., 


Pp. 1160; Mamerow v. Nat'l Lead Co,, 206 Ill, 626; Rapp v. Phoenix Ing. 


So., 113 111. 390; Columbia Graphophone Co. v. Niergarth, 201 Ill, App. 
397, Ford testified he wrote the lettere revoking his guaranty, put 


them in stamped envelopes and mailed them to plaintiff at Bewle, 
Arizona, Plaintiff just as positively testified he never received 
these letters or either of them, Ford admits Exhibit No. 8 of the 
lettere offered in evidence is only a copy. Ford does not produce any 
definite reply by plaintiff to either letter, and in an extended cor- 
respondence which continued up to the time that plaintiff quit work 
there is not a letter written by Ford to plaintiff which would in- 
dicate the guaranty had been revoked, On the contrary, in many of 
these letters Ford remitted money to plaintiff, and in one of thes 
told plaintiff he he needed money “to jack me up" (meaning Ferd), 

The trial Judge said that the subsequent letters were in- 
econgistent with the theory the guaranty had been revoked, and we think 
#0 too. In the course of the trial evidence was given by plaintiff's 
atterney to the effect that the letter marked Exhibit No. 8 had never 
been in his possession, although he said he might have seen it when 
plaintiff's deposition was taken, Defendant cites Wright v. Buchanan, 
287 Ill. 468, to the point that evidence thue given will be closely 
ecrutinized and is entitled to little weight, That is the law which 


we assume the trial court followed, We find no reversible error in the 
record, and the judgment will be affirmed, 


\ JUDGMENT AFFIRMED, 
O'f=nnor- © -4 MeSurely.J.. coneur. 
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⸗ 
Sefendgn a 
; MUBLOLPAL COURT 
Veo ) 
ROBERT ALLEN, —— 


Plaintiff in Errore 


| 807 1.4. 2417 
WR. PRESIDING JUSTICE HEBEL OfLIVERED THE OF INION OF THE COURT. 
This exse@ wes consolidated by leave of Vourt for the 
purpose of a hearing with three other cages in which writs of 
error had been issued to the Municipal Court of Chicage. All of 
the cases were heard on the same evidence and in the same pro- 
eeeding in the Municipal Court. The brief and abstract of record 
in this case is being considered by thie court as the brief and 
abstract of record in each of the other cases, The consolidated 
numbers in thie court are iios. 41105, 41108, 41109 and 41110. In 
case No. 41103, entikled People v. Thomss Murphy, the defendant, 
Thomas Murphy, heving died since the appeal was token, an order 
has heretofore been entered by this court, on sotion of attorneys 
for Thomas Murphy suggesting hie desth, abating the writ of error. 
The form of action is « ¢riminal prosecution by the 
People of the State of Illinois, plaintiff, v. Robert Alien, 
defenisnt, in the Municipal Court of Chiesgo, upen en information 
filed, The defendant was charged in the information that he “did 
then and there unlawfully and wilfully keep a room on the ocremises 
located st 34 So. Halsted 5St., in the City of Chionge, County of 
Cook, State of Illinois, for the purpose of recording and registering 
bets and »sgers on the speed of a beast, to-wit; « horee in 
Violation of Paragraph 336, Chapter 38, Smith-Hurds' Illinois 
Revised Statute 1931." The defendant wag arraigned and entered a 
plea of not guilty, and a trial wes had by a jury, which jury made 
® finding of guilty in manner and form ae Charged in the information. 
A judgment was entered by the court on the verdict adjudging the 
defendant guilty of the criminal offense in the language of the 
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charge Contained in the information, snd the defendant was sentenced 
to pay a fine of $400, and Gostes taxed at 38,50; and the judgment 
centained a further order thet the fine be paid in essh or labor in 
the House of Uorreection until the fine and costs were paid or worked 
out at the rate of 91.50 per day for ¢ach day's work or the defendant 
discharged according to law. An execution eas ordered to issue 
against the defendant for the fine and costs and he »ns ordered 
Committed to the House of Correction of the City of Chicazo. It was 
further ordered that an execution iesue agsinst the defendant for 
the smount of the fine and costs and the mittious wes steyed fifteen 
days and the defendant given sixty days to file » bill of exceptions. 


The plesdings in the conse are the information and the plea of not 


guilty. 
The defendant urges that the information attempting to 


oharge the statutory offense under "An act to Prohibit Book-lsaking 
and Pool-selling, Approved May 31, 1887, 1. 1887, pe 95", and 
omitting to allege the phrase “with any book, instrusent, or device", 
charges no offense under the lows of the State of Iilinois, and that 
the judgment and conviction rendered vpon such information is void 
for vant of jurisdiction of the subject matter, and the judgment 
should be reversed and the defendant discharged. In the case at 

bar it is contended thet the information fails to charge any crime 
known to the laws of the State of illinois, and particularly to 
charge any crime under*An 4et to prohibit book-making and poole 
selling, approved May 31, 1887, L. 1887, p. 95" (Ch. 38, See, 336, 
Ill. eve Stat. 1939, State Bar Assen. Hd.) upon which this preseecution 
is based. The provisions of the statute insofar as it is necessary 
to quote the language of the sot provides “That any person who keeps 
any room, * * * with any book, instrument or device for the purvose 
of recording or registering bets or wagers, or of selling pools, or 
any person who records or registers bets or »sgers, or sells pools 
upon the result of any trial or contest of skill, speed or sower 

of endurance of man or beast * * * shall be punishable by imprisonment 
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3 
in the County Jail for a period not longer then one (1) year, or by 
fine not exceeding §2,990 cr both. Frovided, however, that the 
provisions of this Act shall not apoly to the actual enclosure of 
fair or race track associations thot sre incorporsted under the 
laws of this state, during the actusl time of the meetings of said 
associations, oF within trenty~-four Sours before any such meetings." 
The defendant's theory is thet the information in the ease 
at bar attempts to charge an offense under the Act, but fails to 
charge a statutory crime because of the omission from the inforaation 
of an essentiel element contained in statutery definition of the 
orime, to-wit; "with any book, inetrument or device." It is further 
contended that, the information fsiling to charge any crime, the 
court had no jurisdiction of the subject matter, and having no 
jurisdiction of the subject matter, the judgment of conviction is 
void, and should be reversed and the defendant diseharged, DSefendant 
sites in support of this contention, Peopis v. Sonrd, 270 Ill. 140, 
wherein the court said: 
Me sagieestins pons sacaps sStOsus"at sure, a2 $ts* oy, Loatetces 
we said in Pe Ve 322 Ill. 70; ‘An indietment or 
information charging an offense defined by statute should be as 
descriptive of the offense as is the isnguage of the statute and 
should allege every substantial element ef the offense as defined 
by the statute.® The information here, put to that test, does 
not charge the defendant with any offense known to the law. 
Defendent suggests that the phrase omitted from the informa- 
tion in the case st bar wae contained in the statute defining the 
erime, and thet the omission of this phrase rendered the information 
void, because without it there waa no crim charged. | 
On the other hand, from the brief filed by the People, it 
is contended that the information igs not fatally defeetive and void 
because of 2 failure to set forth the phrase “with any book, instrusent 
or device." it is further contended that the information sufficiently 
charges a crime, and thet even if the information was defeetive in 


form, defendant should have taken advantage of this before the trial, 
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In support of these contentions, the Feople cite Soxmonwenlth v. 
Ferry, 146 iinss. 203, 15 8. E. 484, in which it is suggested thet the 
identical questicn now before thie court was presented. in that 

ease the Complaint failed to sllege thst the apparatus, books or 
other devices referred to, were fitted or intended for the purpose 
of registering bets, and the court there ssid; 

“It was not necessary to deseribe the aethod or manner 

of registering bets or s¢lli poole, or the particular contests 
which were sade the subject ef gambling. fhe defendant «as 
sufficiently informed of the charge agrinst him, although the 
indictment did not go into sinute detail." 
and further, in Cowsenreealth v. Glaney, 154 Mass. 128, 27 8. E. 1001, 
the court held that a complaint which only sileges the registering of 
bets is sufficient. in People v. Semmler, 345 Ill. 272, called to 
our attention, the Supreme Court in construing the statute prohibiting 
book~making, said that the exception stating that the sect shall not 
apply to the sctusl enclosures of fair or race-track associations 
lawfully incorporated and in operstion need not be negatived in an 
information charging the offense, ag the exception or previsoe has to 
do only with circumstances under which the act itself does not apply 
and has nothing to do with the description of the offense. 

Pisintiff argues thet, whereas, the lew York courts in 
construing its statute en book-msking maintain that the exception mst 
be pleaded in the information or else it is fatally defective and ean 
be attacked by a motion in arrest of judgment, and that, therefore, 
the New York decisions cited by defendant in this action are not 
applicable in Illinois under the interpretation of the statute in 
the case of People v. Semmler, supra, 

Upon consideration of the question involved, se have before 
us a8 gugeested by defendant two offenses; first, “that any person 
who keeps any room, * * * with any book, instrument or device for the 
purpose of recording or registering beta or wagers, or of selling 
pools, * * ** and second “or any person who records or registers bets 
OF wagers, oF seils pools upon the result of any trinl or contest of 
skill, speed or power of endurance of man or beast * * %,” Defendant 
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suggeste thet under the first offense, because the words ‘with 

any book, instrument or device" was omitted, no charge of vielation 
ef this statute is made, and thet, therefore, the court erred in 
entering judguent on the verdict of the jury. However, when we come 
to consider the second provision called to our attention in language 
ag above stated it would seem thet the defendant hee vielated the 
atatute if he recorded or registered bets or wengers, or sold pools 
upon the result of any triol or contest of skill, speed or power of 
endurance of men or benst. ‘hen we consider further that the 
evidence thst «ns presented to the court and jury wes omitted from 
the record and hss not been preserved by defeniant, we have the 
right to assume that there «as evidence offered that justified the 
verdict of guilty ond the punishment as provided for in the judgment 
entered by the court. ‘e feel thst under the circumstances as we 
have them before us, the offense waa charged within the language 

of the statute and the defendant was notified of the charge 
sufficiently to be able to present his defense, and for the jury, 

te understand the offense and for the court te pass judgment upon 
the verdict. (People v. Yonaldsen, $41 Ill. 369). 

In People v. Cohen, 303 Ill. 522, the Supreme Court in 

part said; 

“= * * great niceties and strictness of pleading should 
only be countensneed and supported when it ia apparent thst 
defendant may be surprised on the trisl, or unable to meet the 
charge or make preparation for his defense for want of greater 
certainty or particularity." 

we sre of the opinion that the court did not err in 

entering 2 judgment on the verdict of guilty thet ees returned by 
the jury. it is further contended by the defendant that the 
judgment «ss void in that the court ordered as part of the judgment 
that the fine and costa be worked out in default of payment; but, 
it would seem from the Criminal Yode, See. 391, ch. 38, Ill. Rev. 
Stat. 1939, State Bar Agen. Fd., that any person convicted in a 


court of record of any misdemeanor under the Criminel Code. may be 








ditties” abtowe edt acusesd yoenstto teri? ads soba tat | ——— 
aottaletvy to agtsedo om ,bettime saw “solveb to taemuttent: ‘a 
al berre P90 odg ,sretored? , ted? ban nedas at stated “eaié Yo 
Snood Ow ede ,teverell .¥tet edt Yo totbrey eas a0 ‘taengtut gaitedae 
ganas i ai aoltastia two of belino nokedvory baoose ‘odd rob J 9 
ead? beteloiv ea taabneteb edt todd me98 biuow th bersze prods es Be 
aloog for Te ,4Rteyae to edad boregatgon te bebrovex ot Lt of utete 
te tereg 10 Senge ,ifbie to teepnoo x0 Int? yas to ron silt moc 
of? ted? vordtect teblenos ew aedt stoned xo mew to ‘coan bax 
novi baseiac axw yrut bas #ived bay of ‘beinseetq aor fod? somebive 
edt evad on ,tiahasteb yd bevresenq ned ton tea has Bugoer ‘edt 
ad Boz deteut tadé berovte somubtive wav rode tied? cans of fdghs 
| Gwoapbut ad ni 10d debivorg oa tmende tinue eat bas eth ‘to tetbrov 
. or Ge sseuet amywotto edt tobaw and? foot ov “two ‘edt Boxedue . 
opeugnal edt aldtiw bey rade oer onnette edt aan “ereted avdd ved 
' “ggradd 94% Yo bettivon saw tunbasteb edt ban ® vinth ot Ye 
etal on? tod tne ,someteb wid sheserq of Olds od oF yldnel 
‘nocu taengbut evoq of txuoo add rot bas senetto od? | oT 
(882 .f11 Oe —E wv siaeet) 


nd fuel omenque edt * +81 abe sandal + 






















— — B yabbooig te sventoizte bas esitooia tary eee 
faoteayee sl tt ade beteeqque baa om 
eat toon of eidany to gleitt ad? go pare reel fasbusteb d 
tegesta ta tare vot semeteh eid Tot mo : To egtedo — 
— — te Wankstese 
ai tre ton Sih Oeste O00 Soe notaigo td Ye ore co RY 
XG bomruter new tnt veiling to foLpiey ot a0 'Fiieagbin, 9 gets 
pnd tuabateb oat wi behaotaes sadéva? ef #5 seat eat 
dngmpbut sat Yo tray an Botebxo sued edt feds at Biov env : 
“ ; 2* J 
— jinemyrq to ¢Luateb Py tse bedtow ad eteob “bas | ea sit a 
+veF ofil ,88 wild ee e008 4dbod caa ia arv head 1 or ' 
f Rae * 
* a beseivnce noareq wee ‘tad eb “sftenh ‘we state 
Mt 7 xen abo fontnix0 odd reba . | 


4 


6 
required to work out euch fine and costs at the rete of $1.55 ner 
day. (Feople v. Herman, 245 Ill. App. 94; People v. Carey, 245 
111, App. 100.) 

From s considerstion of the record in this esse, we 
are of the opinion that there is no error in this record that would 
justify a reversal and accordingly the judgment is affirmed, 

JUDGSENT AFFIRMED. 


BURKE, J. CONCURS. 
DENIS E, SULLIVAN, Je OPECIALLY SONCU CHING: 
i agree with the conclusion, but not with all that is said. 
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Ve MUNICIPAL COURT 
ELLIS GREENBERG, - 


; OF GHICAGO. 
Plaintiff in Errer, 


807 1.4.241° 


MR. PRESIDING JUSTICE HEBEL OELIVERED THE OPINION OF THE COURT. 
Having considered this case under sonsolidsted case 
Wo. 41108, the cases having been heard on the seme evidence and 
in the same croceeding in the Municipsl Court, and consolidated 
by leave of court for the purpose of hesring in this court, the 
opinion that ve have filed in case Neo. 41198 applies and controls 
in this case, 
Accordingly the judgment of the trial court is affirmed, 
AFFIRMED. 


BURKE, J. CONOURS 
DOEHIS HE. SULLIVAN, J, SPECIALLY CONOURRING AS IN 41108: 
i agree with the conclusion, but not with all that is ssid, 
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PEOPLE OF THE STATE OF. vlad — 





Je fendant}i — A 
PRUNE LEAL COURT 
Ve Baer 


JOHN RAMASHLA, OF CHICAGO. 


Je 


MS. PRESIDING JUSTICE HEBEL SELIVEXED THE OPINION OF THE SOURT, 


ee tee Mee” 


Plaintiff in trrer. 


Having considered this case under consolidated esse 
No, 41108, the cases having been heard on the came evidence and 
in the csme proceeding in the Municipal Court, and consolidsted 
by leave of court for the curpose of hearing in this court, the 
opinion that we have filed in case No. 41198 applies and controls 
in this case. 

accordingly the judgment of the trial eccurt is affirmed, 

AFFIRMED, 


BURKE, J. COHCURS 
DENWIG E, SULLIVAN, Je SPECIALLY CONCURRING AS IN 41108; 
i agree with the conclusion, but not with all that is said. 
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PROPLE OF THE STATY OF IpLapors, / § 
, A ee,/ d 
Ve i /)* 
CHARLES PURKA, — 


App@ibant. 






APPEAL FYROM 


“ ONIMIBAL COURT 


307 TAB 2 
MR. PRESIDING JUSTEZCE HEBEL DELIVERED THE OPINION OF THE COURT. 

This is an apveal by the defendant to reverse an order of 
the Criminal Court of Cook County sustaining the State's amended 
motion to dismiss a written métion filed by defendant in the nature 
of = writ of error Seram nobis provided for by section 73 of the 
Practice Act. 

The defendant was indicted and convicted of larceny of 
property of the value ef $30.00 in the Criminal Court of Cook County. 
The fects stated in defendant’s amended motion in the nature of 
a writ of error coram nobis appear to be that when the defendant 
was arraigned on the indictment before the Honorable Michsel L. 
WeKinley, chief justice of the criminel court, it appearing that 
he vas wholly without funds to employ « lawyer, Bénjamin 0, Bechrach, 
the public defender of Cook County was appointed to represent him; 
and thot, theresfter, one, Morris H. Sechs, represented to the 
defendant that he was an assistant public defender, and the defendant, 
believing that he was the ettorney appointed and selected by the 
Sourt to represent him and having full feith and scenfidence in said 
Morris H. Sachs made a full snd true statement of the facts in 
connection with the charge against him, and relied wholly upon said 
Mortis H. Sxchs to present 211 and any of his legal defenses to the 
orime with which he was charged and to carefully prepare and present 
his defense upon the trial of the cause. It further appears from 
the facts stated in the written motion that the defendant had never 
been arrested, had had no experience in courts of law, and had 
no knowledge of legnl procedure; that he had no knowledge of the 
difference and digstinetion between the crimes of vetty larceny and 
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grand lsreeny or of the difference in the punishment provided for 


the respective crimes; thst he had no knowledge se to the value 
of the telephone cable «hieh he ess charged with stealing. It is 
further alleged that defendant did net at any time suthorize said 
Yorris He Sacha either to represent him as his attorney or to 
waive a jury or enter s technical slea of not guilty or to stipulate 
to any evidence on his tehaif; thst Morris H. ¢achs is not the 
public defender of Cook County, th=t he was not am assistant public 
defender of Cook County, and that he had at no time been appointed 
as assistant public defender. It further apvenrs that as soon as 
the defendant was brought inte the courtroom of Judge ‘illiam J, 
Lindsay for trial on April 6, 1939, the seid Morrie H. @achs rne 
the first to address the Court stating “teehnienl ples of not guilty, 
jury weived, stipulate «s to evidence,” It further appesrs that 
Morris H. Sachs stipulated thst the value of the preperty alleged 
to have been taken by the defendent was $30, whereas, in truth, it 
is alleged that the value of esid property, new, wes $5.00, and 
that, but for the negligence and improper and unsuthorized cenduct 
of Morris fi. Sachs in stipulating to the velue of the aaid property, 
there would have been no evidence before the Court upon which a 
finding could be based fixing the value of the property taken; and 
that the errors of fact as charged occurred without any negligence 
on the part of the defendant, and that he was thereby deprived of 
a substential defense which he could have made at his trial, 

The amended motion in the nature of = writ of error 
Coram nobis was supported by the affidavit of the defendant, Charles 
Purks, who swore to the facts contained in the motion, snd by the 
affidavit of Harry Fritz, manager of the telephone departzent of 
the Grayber Electric Company, Inc., who made oath that the Graybar 
flectric Company +s engaged in the manufsoture and sale of electric 
goods and equipment, including telephone oable, and that from 
affiant's experience the retail price of twenty-five feet of the 
@able described in the indictment waa twenty cents per —* fe Ge Be 
Chicagoe 
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3 
The State filed an amended motion te dismiss which, 


after arguments heard, was overruled by the Oourt, and the State ras 
thereupon directed to answer the »#ended motion. The State filed 
its answer in which nene of the materiel ellegstions contained in 
defendant's motion were denied. when the cause enme on for he*ring, 
on the motion and anawer thereto, the state's xttorney made an 

orel motion for leave to withdrew its anewer, ond the Court there- 
upon sllowed the state to withdraw its answer and sustsined the 
State's amended motion to dismiss which had been previously denied, 
The Court thereupon entered an order denying the defendant's amended 
motion filed under section 73 of the Practice Act. 

The defendant contends that the court erred in sustaining 
the amended motion of the plaintiff te dismiss the defendant's amended 
petition in the nature of « writ of error corsm nobis and in denying 
defendant's said amended motion. The purpose ef the motion in the 
nature of 3 writ of error coram nobis is defined by our Supreme 
Court in the onse of People v. Crooks, 326 Ill. 266, 280, wherein 
the eoqurt stated in part as follows: 

“Errors of fsot which may be availed of on a writ of error cora 
nobis or under section 89 of our Practice act include duress, fraud 
and excusable mistake. " * * The writ of error cor b oF a 
motion under our statute, is sn appropriate reme n oriminal 
as well as Givil cases. Such a writ lies to set aside a 
conviction obtained by duress or fraud, or where by some excusable 
mistake or ignorance of the accused, and without negligence on 
his part, he has been deprived of « defense which he could have 
used at hie trial and whieh if known to the court would have 
revented a conviction, " * * The sufficiency of the motion which 
regarded as a deglaration in a writ of error gotse nebies or a 
motion under the statute, must be raised by demrrer, ples of 
Sok te by motion to dismiss, by pleading special 
matter in confession and avoidance, or by making an issue of 
fact by traversing the declaration." 


The defendant states that the outstanding fact in the esse 





is that because a lawyer, without any investigation or preparation 
of the case for trial, stipulated that the value of 25 feet of 
telephone cable was §30 whey, in truth end in fect, the value ens 
#5200, the defendant was wrongfully convicted of larceny and 
sentenced te the penitentiary for an indeterminate term of from one 
to ten years; and thet the true value of the property was a full 
and complete defense to the crime of larceny as charged, 













x“ efoidw eaimeth ot acitom bebmeae an hediy eteat@ od? le ’ 
. Bee BERTH Bde ham yIxued od W SedepvOvO Row ,binod Btwanyygte — 
befk? ater act .xetten obnten ad? tawene of boteetsd agquetedt 
(Mh Doakstio® eacttmedio Indvedem, eA). lo. sgamdolde al sowene eb. 
egoitesd ted ao omen owe off met? .oeteeb exer gostom af tarhagked 
hee SH YeaTOtte a eters odd ~otereds rONERe Dae aoltow, edt mo 
a o) e@nedd O2u00 odd Dac ,T9~eNe abl wetbddde et ovael sed. meigom dato 
ie edt Danieteus bas toeene Bi warbdshw of Btede edt Dowolls.noqu 
— beteeb YLasedverq aeod bad dotde sodmedh of aoltem, bebgems st otare 
a beboese e'iuchaoteb ocd gaiysoh tebre ae begetae aoguereds ¢xyeD edT 
gene 0A s0d00R7% St to GY sectose tehau beLsh sedten 
ss Bite tetewe ai herr etyeo OAs Sod? abaotneo snmbaeteb ·a a wy 
| — E attashasteb oft anigeib o¢ Thitndeig ed? Yo Rotten debaese edd 
pabyneb at baie gideg gegen torte to thtw 2 he exuvem eld ah aokeseed 
 edit:mh modtes 06% Yo — bebrows bisp e'yanbaereb 
 miarcet toe ed headteh af siden mereo seme te tine 9,20 exugea 
\mbenode 088 BOS .L6t O88 cadooai +7 Sigood te aso ade ab ted 
seroLlo® ee freq ms * oat 





ete adh * 9% %, 

fen a et 3 

8 ebhkes $66 oF tn a 6 a 
— ones Y of TO. ne 
PP ——— 


went ¢ blue oa anlar suneteb © To hey 
dolde rs 9 te ed? te yousle 


# 0 said manag satay seve yah 


Lstosg hbase —* 
te Bere rate 6 yaad — 2 bas Sie 
Pre a ops Ne 


—— ——— 
Rotterogste Te MOdImytIaevad Yaw duodtin .reywat a seunped isa a 
| te tas Ch To Audey oid taud Dotolomdtn enka Tok ene anh 20 
naw culsy odt .tonk ai bas dyed ok ggade 056 ann eLdeo enasdqeds at 
bas yaooxed De hedtndvage — —* @ 400 — 







— 
SO ee aE ne eS ie eee aS 






ees 
— 





a 
Soungel for the defendant urge that the sssistant Public 


Defender, that appeared for the defendant st the trial as defendant's 
attorney, did not properly present the defense thut should have 
been urged on behalf of defendent, and that by reason of his action 
the defendant was deprived of the defense thet the velue of the 
property that ess involved in the charge of lsroeny was not ©39,99, 
but was se 2 fact worth only $5.00, and that, therefore, by his 
failure to urge the oquestion, the defendant ess found guilty of 
larceny of property of the value of 930.99 and punished by being 
incarcerated in the penitentiary for such act. The faet is, 
however, that the office of Public Sefender is provided for by 
Statute in Chapter 34, secs, 165-c to 16é3-j, inclusive, Illinois 
Revised Statutes, 1939, and the act provided for the appointment of 
assistants to such Public S.efender, ‘hen this assistant apnvesred 
before the Gourt it does not appear that et any time during the 
course of the trial sn objection waa asde by defendant to his 
serving se Gounsel, It is the rule thet in order to take advantage 
of facts comphained of, objection mat be made to the court se that 
the court could pass upon the iteme complained of. We mist remember 
thet in order that advantage be taken of any acts that appeared 
at the trial, the act complained of aust be made known to the court, 
The Court in the case of Pegple v. Crooks, 326 Ill, 266, 
held that fraud on the part of the opposing party or his counsel 
that prevents one from making his defense is such an error of fact 
ag ean be availed of on writ of error coram nobis or under the 
statute aforesaid, The writ of error coram nobis, or a motion under 
said statute, is an appropriate remedy in criminal cases es well as 
in civil cases, fhe court further held that such « writ lies te set 
aside a conviction obtained by duress or fraud, or where by some 
exOusable mistske or ignorance of the acoused, and without negligence 
om his part, he has been deprived of a defense which he could have 
used at his trial and which if known to the court would have prevented 
a Conviction. The fsets, however, as stated in the petition filed 
by the defendant, were known to the Court, 





i ofidwi deetetnes ef tect agity taehaeted edd tot Leanwod 

E — — ae feted e@% te tnodhote® df tot Bemnsque todd (tohasted 

overt Bloéde tade eemetob ont dmeeetg YLteqetq ton Blb ,Yortod ea 

noltoe abd to nosvet wi gate Bae ,Inohasteb te tinded ao begay moed 

ant to sulew edt tert? esnetob ent te Hevitqeb dew tnabadteb’ ene 

.O0.08% tou enw yreotel to sprende ed? ai boviovn? enw tant ysreqorg 

gid ed .stototedt , fede hae .00.88 Ylno dotde fost s ae ean od” 

t6 Ytling heust sew daeBereteb off ydobteeus od¢ egxu of “oTULiAt® 

‘ prtod yt bedetnug bie 96.08% to sofev ont te Yroqete te yweotel 

,el feet off tow dove Ot yeltawtiaey oft al betavéeotzoal’ 

yd tot debivorq ef Tebastsd oLidet Yo beLtto edt sedd crovered 

J efestiil ,eviavlont .{-08L of 0-88L ,e0ne SE TedqadD as etutars 

he tesmtatones ate tot Hebtvers sou Od hae YOREL Yesdubste Béetven® 
| beeneces tantadsan saat code .rebtetel Obtet deme et wtangetede 
‘ont uaiwh sett yore te tend teoqqn tom week ot eeNed Sad ereteg 
wis of trabasted yd Ghee ane mohtostds aa Letrt eae Yo on twed” 
ss ggetacrhe ade? of tebed as tent wlue odd o2 OL Koamide ed garvies” | 
| tat 08 true ant of Odom od team nottnetdo {ko beathaqtos atest Yoo 
rodmemet teat oF te deakeiqnod emott sit asgu gong biugd’ etH0e eds 
— ddd ef08 Ye to expt od ayadanvds fede webte aE ade | 
sto? at of mons shes 9d tau To boatalanes #64 Odd zuatei ‘atte 
.998 .ffT B88 piper? .¥ gigont te seas edd ut Piped edhe “6/9 '” 
—— 8 AC — 
tost to torts ax dove al temitoh nin gatiem moet ono eft 
od? tehsw to siden gez98 ‘Torte to Pity no te heltevs’ 
rebay aottom © to .aiGon maxes torte to thtw dt | ‘{bahaweate Vetabate 
es [lew ee eteso Loatwixe mi ybsmer e¢ekteoteds aa af ,@futets Blas 
joe Oo BALL Fine 0 ddus decd Died todetet Prue edt “denne Kivisiat! 
| ouoe Yd Stoliv te (bUeYE te seetab Yo Budetds aélesseade™w ObfeR® 
ee oonegilaed tuddtiv bas ,b¢es00s od? to ovamtong! to exstein oldseuons ‘ 
| avait Biudo Bf doldw SekdtSh Ko Rovingeb ane éadied\yteag/eAtae 
q potaaverg eved biuow truod At of ‘awoai “ti \dotde bad Loktt — va 
pert aototaoa “edt at wares! ab gtivoned jatost Sat aokeon J 

a > Awoe ode * — drew” tanbast 6b 
























The other suggestion that seems to be urged by the 
defendant is the fact that the assistent publie defender had stisu- 
lated to the value of 25 feet of telephone csble as being °30,.00, 
and thet ne evidence was offered on behalf of defendant that would 
indioate otherwise; but it does appear that the issue of value was 
pefore the court and that defendant by hia attorney offered in 
evidence the witness, James J. Cunningham, snd he testified that he 
fixed the vaiue before the justice of the pesee at the vreliminary 
hearing of this matter st $8.50. It is suggested by counsel for 
the State that no doubt defendant's counsel hed a justifiable reason 
for assuming that in view of the feot that witness Cunningham had 
previously fixed the value of the oroperty st $8.50 that the trial 
Court would, if he were in doubt os to the value, resolve that 
doubt in favor of the defendant, and on the other hand it seems that 
the court was Convinced that the value of the property was 30.90. 
And go, in considering these facts, the question was squarely before 
the court. In Gould v. Ysatsen, 8 Ili, spp. 242, 247, this court ssid: 
“It is apparent from these suthorities that the facet upon which 
the error is predicated, in order to avail under this erit, must 
be matter not part of the issues tried by the court, but something 
aliunde, which, if presented to the court at the trial, would 
have absolutely precluded the judgment ss rendered, and not = fact 
merely bearing upon the issves adjudged, however conclusive it 
might have been of such issues. It is at least questionable if 
the scope of the writ st common lew, and hence of the motion, 
which is here 5 substituté for it, is not limited by well 
established practice to such cases as are enumerated in the text 
and decisions above quoted. Hut it is in any event suite clear 
that it haa never had, in the practice of the common lax, 2 scope 
wide enough to reach any error of fact, which was embraced in 
the conclusion of the court upon the issues of fact sdjudged, 
whether error in passing upon facts submitted or an erroneous con- 
clusion, beosuse certain facta, which would heve been conclusive 
of the iseves, were not presented. * 

This decision was based upon an action which was in the neture of 

a writ of error coram nobis, and in determining the question now 

involved, we believe it to be conclusive on the question we have here, 

If the defendant wished to appeal from the decision of the court, 

of course, he could have teken the action to the appesis court and 

have the court pass upon the question as to whether the evidence 

justified the judgment entered by the court. We objections were 


made - he seeks to overcome the force of the conclusion reached 
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by the court by questioning the facts that were heard on the trial. 
It appears from the record «9 we find it that the questions before 
the court below were that the evidence did not justify the verdict 
rather than that there was 2 conceeluent of facts through fraud or 
subterfuge. 

There was also 2 further cuestion called to our attention 
by the States Attorney, and that is that the defendant is free on 
parole and for that reason, being on parole, that defendant raived 
his right to this appeal. However, we are not inclined to agree 
with the contention of counsel, It does appear that defendant is 
on parole, and that his release from the penitentiary isa conditional. 
The conviction is still in force ss governed by the statute, which 
is chapter 38, sec. 807, Ille Reve St., 1939, which reeds in part 
23 follows; 

“ * © ®and, provided, further that ali prisoners and wards a0 

temporsrily released upo parole, shall, st sll times, until 

the receipt of their finsl discharge, be considered in the 

0 ge custody of the officers of the Department of Public Welf-re, 
shall, during the said time, be considered as remaining 

under Gonviction for the crime or offense of which they were 

convicted and sentenced or coumitted and subject to be taken 

at any time within the encloamre of such penitentiary, reforn- 

atory and inetitution herein mentioned. * * 

This contention was called to our attention by the State's 
Attorney by motion to dismiss the appeal, which motion eas denied, 
but leawe given to file an additional brief. In view of the fact 
that we have psssed on the merits, it will not be necessary to pases 
on this question as asked by the state. 

For the ressons we heave indicated, the order that was 


entered by the court dismissing the sritten motion that wae filed by 


defendant in the nature of a writ of error sorsm nobig is »ffirmed. 
aa AF TIRMED. 
BURKE, J. ANG SULLIVAN, J. GONCUR, 
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APPEAL FROM 





CRIMINAL COURT 


GOGK COUNTY. 


307 L.A. 243! 

BR. JUSTICE BURKE DELIVERED THE GPINSION GF THE COURT, 

ON July 15, 1939, Giadys *ittenmeyer swore to 2 comple int 
before a Police Magistrate at O&@k Lawn, Cook County, Iliimoeis, «nd 
therein charged thst the defendant, Ghnarles £. Witchell, was the 
father of a female child which she delivered on May 6, 1939, 
Sefendant was apprehended. He was granted = change of veme from 
the Police Hagistrete to ea Justice of the Pesce. The lstter heard 
the testimony offered by the respective partice and found that the 
ehild was born to the prosecutrix and that there was probeble cause 
to believe thet the defendant was the father. The Justice of the 
Peaoe required defendant to give bail in the sum of $2,000 to answer 
the charge in the Criminal Court of Cook County. In the Criminal 
Gourt a jury wns waived and the cause was submitted to the court, 

At the conclusion of the trial the court found thot the defendant 
was the father of the child, A motion for a new trial was overruled, 
The court entered judgment on the finding, which required defendant 
to pay the prosecutrix the sum of $1,100.00 as follows; $200.00. 

in @qual quarterly installments for the first year after the date 

of the birth of the child, and the sum of $100 yearly for nine yeors 
succeeding the first year, also in quarterly installments. The © 


a ee ee ee ee 


defendant furnished « bond with surety, conditioned that he would 
pay the 71,100.00 as required by the judgment order. He then filed 
this appeal for the purpose of reversing the judgment. Defendant's 
theory of the conse is that “the testimony of the mother uncorroborated | 
by other testimony or by surrounding circumstances is not sufficient 

to convict where the defendant st sll times denied any act of inter=- 
course with the mother, or that he was in any «sy responsible fer 

the birth of the child.” fhe theory of the prosecutrix, as stated 
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2 
in defendent's brief, is “that the evidence adduced at the trial is 
sufficient for conviction." 

The first criticism leveled =t the judgment is that the 
testimony of the mother wis uncorreborsted. The second point urged 
is that the judgment is not supported by the evidence. The proseeu- 
trix replies that her testimony was corroborated and that the 
judgment is supported by the evidence. fhese two points invelve 5 
consideration of the testimony. In order to better understend the 
case, we have aerefully read the transoript of the testimony. 8efore 
discussing the testizeny, it is timely for ue to say thet, proceedings 
in bastardy, being civil in their neture, the rules of evidence 
thet govern in civil cases apply, and the peternity of a child may 
be proved by & prepondernnce of evidence alone and need not be 
eatablished beyond 2 rensonable doubt. ‘there the evidence is con- 
flicting, the issue as to whether the defendant is the father of the 
bastard child is 2 Question of fact. Likewise, the credibility of 
the witnesses, the weight to be given their testimony, the opportun=- 
ities for intercourse, the durstion of the period of gestation, the 
constancy of prosecutrix's accusation, are all matters which are 
properly ieft to the jury, or to the trial judge when » jury is waived. 

In summarizing the testimony, we note thet Gladys Witten- 
meyer, the presecutrix, testified that in June, 1938, she was living 
with an older sister at South Seloit, Illinois; thst the sister eas 
married; that she, the witness, wos then 22 years of age; that she 
anawered an advertisewent for a housekeeper, which appeared in « 
Chiesgo newspaper; that she wrote to defendant, who lived at 9618 
Cook Avenue, Oak Lawn, Illinois; thet defendant replied to her letter 
and asked for «a pieture, which she sent to him; that defendant drove 
to South Seloit on June 4th or Sth, 1938; thet she accompanied him 
in his sutomobile which he drove to his home in Oak Lawn; thet he 
told her she would have to take care of a “pair of twins thet were 
two and s helf years old at the tim and do the housework"; that when 
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she arrived at his home she learned thet he had four children; 

thet there wes an i8 year old boy, Cheries Jr., and a 16 year old 
boy, Wiliiam; thet in addition to the four chiidren in the house were 
® woman nemed Hrs. Sena Surham and her 9 yeer old daughter; th<t on 
the premises was a house which he had made inte two spartments; 

thet tenants were living upstairs; thet the premises occupied by 

the 5 Mitehelis, the 2 Surhams «nd Gladys consisted of a sun porch, 

a living room, a dining room, = bedroom and a kitchen; that one of 
the tro older boys slept in the basement and the other one slept on 
the sun porch; that the twins slept in 2 cribs in the bedroom; that 
Gladys also slept in the bedroom; thet defendant was 4 railroad man, 
and that his hours of employment varied; thet defeniant alse slept 
in the bedroom “unless the older boys were up’; that if the two 
older boys sere up, he slept on the davenport; thet she srrived there 
on a Sunday and thet urs. Durham and her daughter left on the follow 
ing Thumsdsy; thet defendant told Mrs, Jurham that Gladys wes his 
cousin who was there on 4 visit and that he was going to ask Gladys 
to stay; thet Mrs. Ourhem anid her aunt was sick and she left on 
Thursdsy; that on the journey by sutomobile from South Beloit te 

his home defendant stopped out by the airport and made an improper 
suggestion to her; that after arriving in the vicinity of Chieago 

he "drove around the city a while. He didn't know whether to take 

me out to his home on account of that woman being there"; that Gladys 
and defendant arrived at the latter's home about midnight; that she 
slept on the day bed on the porth; thet the first time she had inter- 
course with him was on Friday, the day after urs, Durham and her 
daughter left, which she fixed at about the 10th or llth of June, 1938; 
_ that the act of intereourse took place in the bedroom where the twins 
slept; thet she also had intercourse on the following evening and 
thereafter three or four times 2 week until the first part of 
September, 1938; that her last menstretion befere the baby was on 
July 4, 1938; that the first part of September she found out thet 

she wes pregnant, thet she had been sick to her stomach and dizzy; 
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that she talked to the isdy upstairs; thet “the lady upstairs told 
me"; that she then tulked to defendant about her pregnancy, and 
thet he, defendant “asid it was = lie"; thst later she had a further 
eonvers2tion with him sbout her pregnancy, and thet “he sent me 

home ebout the 25th of September and told me it was = lie, but he 
beat me up before th=t"; that she vent beck to her sister's home at 
South Beloit; that when defendant hired her he sgreed to pay her 
wages of $5.00 a week; that during the period thet she eae working 
for defendant she did not receive any salary; that she =2s home rith 
her sister two days, and thet her sister sent her beck; thet she 
came back to the Witehell home, end that when she returned to his 
home, his wife wes there; that she again talked to him about her 
pregnancy and told hia that he would have to help her out; that he 
gaid "it wasn’t his and he laughed at me"; that he sent her beck home; 
that she returned to South Beloit; that she came back to Chicage in 
Hovember, 1938, and worked for a family on the south side; thet 
three months before the baby #as born, she rent to the Jefferson 
Park Hospital in Chicago for the ourpose of prenatal ecsre; that she 
agreed to do work such as sorubbing and esshing in order to pay for 
the hospital and medicel charges; that defendant did not call on her 
while she was in the hospital, end thet = female child was bern on 
Way 6, 1939. On crosa-exemination she stated that she eas not a 
mrried woman, but that when defendant calléd on her at South Seloit 
she told him thet she had been married to a sailor; she denied that 
she wrote a ietter to defendant in which she ssid she had taken a 
picture “for just that oceasion*} she then identified » letter dated 
June i, 1938, as the one she wrote to defendant; that the oldest 

bey Charles slept in the basement; that “illiam, the 16 year eld boy, 
slept on the sun porch on an army cot; she denied thot she st any 
time slept with Yililiam, and stated thet he slept on the army cot 


and she slept on the day bed on the sun poreh. She testified further, 
On Cross-examination, that while she was sleeping on the day bed 
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5 
and William was sleeping on the army cot, defendant attempted to 


come into bed with her, but thet she told him that Wiilism «as 
sleeping there =nd that he ‘should have more sense, a man of his 
age"; that he then went beck to the house. She wae then asked 
questions in an attempt to impeach her on the basis of answers given 
at the hearing before the Justice of the Peace. Ghe testified that 
“we told her {¥rs, ©urham] that I was a cousin so as to have the 
respect of the commnity out there. No one knew thet I head had the 
baby until I went back there after the baby was bern®. She denied 
that she did anything improper with reapect to either of the tro 
older boys. She admitted that she might have put her arm around 

the neck of either of the boys as s friendly gesture, and that 
defendant “bDawled me out once because I wss kidding with the oldest 
boy. iI was helping him out with his studies and I was sitting on 
his knee one day and he bawled me out for it." She further testified 
on Cross-@xamination that she wished to change her testimony on 
direct examination to the effect that defendant had not visited her 
at the hospital. She testified thet he visited her once when she 
was working in the hospital laundry; thet he did not give her any 
money. She wes also asked questions purporting to show thet in 

the preliminary hearing she testified he had visited her at the 
hospital two or three times. She answered that she understood that 
he had visited the hospital several times but that she sew him only 
once; that she was informed that he had come there on other occasions 
and thet it is » rule of the hospital thet no information is given 
out “when you work for your delivery"; that st the time the baby 

wad bern she did not give any name at the hospital; that the bsby 
wes then taken to the Gradle, an infant asylum in Fvsnsten, Illinois, 
where she gave a fictitious name for the father of the child; thet 
"we were told thet we did not have to name the father®; that at 

the hospital she was not naked to name the father of the child; that 
the job of the hospital end the doctors is to deliver the child, and 
that they do not care whe the father of the child is; that while she 
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worked at the itehell hoege she went into Chiesgo 2 couple ef times 
to visit a girl friend; thet she did not go inte Chieage while 

Mrs. Durham was at the house; thet after going to Chicago she 
arrived home at 10 er i1 o'clock in the evening, and that she did 
not come in as late as 32 or 3 in the morning. She testified further 
that she had pictures taken but not for the surpose of sending a 
pieture to defendant; also thet she told him that she had some 
pietures taken for an “oocagion just like this". She denied that 
ghe had intercourse with any one other than defendant; sdmitted that 
while she was at the Mitchell home she beenme acquainted with a boy 
in the neighborhood by the name of Low “alters but that she was not 
going with him; that sometimes the itchell boys, ‘altem and herself 
played games et the Mitehell home, or in ‘alters's aister's home in 
the neighborhood; also that she visited Miverview Park in company 
with Walters and others, 

Antoinette Thomas, cniled by the People, testified that she 
lived in a house sbout 75 feet from the Mitehell house; that she 
lived there since May, 1913; thst she enw defendant “bring this girl"; 
thet she saw defendant and the girl go shopping “or some place"; that 
she did not see Gladys coming or going from the Kitehell home with 
anyone else; thet Gladys was a "very good wateh girl". Mrs. Hicherd 
Edema, cailed by the People, testified that at the time she testified 
she lived about a block away from the Mitchells; thot formerly she 
was a tenent of the defendant and rented the upstairs fiat from 
Jamuary ist to September ist, 1939; that while she lived at the 
Witchell home she washed in the bas¢ment; thet she was then asked, 
‘are there steeping quarters downstairs?" snd she answered, *there 
wasn't when I moved but they have mede up two rooms down there since 
while I was living there"; Q. "While you lived there do you personally 
know who siept in the basement of the Hitehell home?* A. "Yes, sir.* 
She then stated that she did not know Gladys, the prosecutrix, 

“last year"; that she met Gladys when she came back “thia year". 
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@he was then esked, “but you didn't see her st any time when she 
worked at Miteheli's at s117" and she answered, “Yes, this summer 

I did. I gave her every dey". The court then asked, ‘when did she 
Come to work this summer, madam, in 19397" The witness answered, 

"I believe it was in August". She further testified that her best 
recollection was that Gladys worked in the Mitchell home in August 
*of this year, 1939", and that st that time the witness lived 
upstairs. On cross-examination she was asked if she knew how Miss 
#ittenmeyer came to come back in August, 1939, Ghe anewered, “well, 
ell I know is thnt he went after her and brought her there"; that 
she saw him bring her there; that he brought her there first on a 
Sunday and thet she spent the day there, Ghe was then asked if she 
would be surprised to know that the warrant was sworn out on July 15, 
1939. She repiied that she did not know anything about thet. She 
was then asked, “Hut you are pesitive she come beok there and worked 
one month in August?" and she replied, "I say she came back this 
summer and I thought it was August". ‘She salvo reasserted that 

Mr. Witechell brought her beck. She further testified thst Gladys 
had ea suit case when she cume back, Isnbel Gmeedin, oslled by the 
People, testified that she lived close to the Mitehell home and that 
she did not see her (prosecutrix) come to or go from the Mitohell 
home with men, irs, Thomas Wallace testified that she lived in 
Freeport, Illinois, and was a sister of Gladys, and th=t she was 
taking care of Gladys's baby, The defense then recalled Gladys to 
the stand for further cross-examination. She was asked questions of 
an impeaching nature in an endeavor to show that on the preliminary 
hearing before the Justice of the Peace she had testified thet she 
went out with a boy named Lou. On the trial she steted thet she did 
so, but thet Lou's sister was always present, She further testified 
that after the baby was born and while the baby was in the Gradle at 
Evanston, she came out and asked Miteheil for suppert for the chéld, 
She was then asked, “Is that the last time that you were out there?" 
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and she answered, “lio, he came in to my girl friend's and ect me 
then, bag 2nd baggsge." 

The defendant, who is 40 years old, testified in his own 
behalf thet he was purchasing the property where they lived; thet 
he had been twice married; thet he ess diverced from his first wife 
when the two older boys were two or three years old; thet about 8 
years before the trial, he remarried; thet twins rere bern of the 
second marriage; that the tvins' “mother is a nervous sort of woman 
and the children got on her nerves and she just wexlks off and after 
she is gone a while, she settles down and comes beck, he has 
some back on severel occasions"; thst she (his rife) was in the home 
"one time when Miss “Aittenmeyer was there staying"; thet he is a 
railroad switchman for the Santa Fe and works different shifts; that 
he is on the extra board and works whenever hours are available; 
thet Ura. Surham worked there three weeks; that he had an advere- 
tisement in the paper for » housekeeper to take eare of the four 
children; that prosecutrix answered by letter; that he, defendant, 
in turn replied to her letter; that he drove to South Seloit and had 
an interview with proseoutrix on July 5, 1938; that after a conference 
he retained her; that she (Gladys) told him that she was mrried and 
that her husband was in the Navy; that the statement that her husband 
was in the Navy was repeated in the presence of others after they 
arrived at his home, He denied that he told any one that Gladys 
was his cousin, or that he heard any one say that she was his cousin, 
He further testified thet Gladys came there on June 5, 1928, and 
Ure. Ourham left on June 13, 1938; that in the presence of Mrs. 
Ourham and the boys he frequently reprimanded Gladys for her conduct 
with respect to the boys; thet Gladys would sit on Charles Junior's 
iap snd put her arms around him; that he osutioned her to atay away 
from the beys; that Gladys remained there from June 5, 19238, te 
September 18, 1938; that the cause of her leaving was misconduct 
with the boys; thet he saw familisrity between Charles Junior and 
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9 
Gladys 13 or 14 times, and on esch occasion he recrimanded her, The 


misgonduct consisted of her sitting on Charles's isp. He stated 
that he slso saw Gladys lie on the bed alongside of the younger bey, 
Wiliiam, and put her arm around him. He further testified thst he 
did not at any time have intercourse with the prosecutrix and thet 
he did not know that he wns charged with being the father of her 
ohild until June, 1939; thst in June, 1939, he wag asleep and that 
ghe walked in and woke him up and asked him to go "dewntown and 
sign adoption papers for her baby. That is the first time the baby 
waa mentioned," thet he told her he had nothing to do with the beby; 
that “she curried on like she did on the witness stand and I went 
back to sleep and she ieft"; that he did not go to her and bring 
her to his house in June, 1939, and did not bring her there in the 
year 1939; that he visited her at the hospital four times and paid 
her money on @ach ogengion on account of her salary; that when he 
visited her at the hospital she did not accuse him of being the 
father of her chtld. He denied thet he at any time attempted to 
climb into bed with the prosecutrix, He further testified that the 
boys siept in the basement “a lot of the summer, 1939." He was 
asked, "How sbout 19367" and he answered, "Here is « receipt from 
the cement man who finished the vealis in the bssement, dated October 
19, 1938." He aleo testified thet he saw Gladys hugging and kissing 
Charles Junior, and that he saw the same conduct by Gladys as to 

the younger boy Yiliiam; that she frequently ent into Chiesge in 
the evening and did not return until 2 or 3 e'slock in the morning; 
thst in the morning at breakfast in the presence of the boys, she 
narrated her experiences of the night before; that he reprimanded 
her for so doing and told her to desist; that he first knew that 

he wae accused of being the father of the child ebout the middle of 
dune, 1939; thet while she worked for him, she asked for advances of 
Gash in order te go into town, which he gave to her; that he agreed 
to pay her $7.00 o week, On oress-exanination/was asked whether, 








odT ran betnemitger od malestne dese wo bas ——— 
betete OM seek steefted? ao yatttie red to Retatende toutncoula 
stor Togewoy e4¢ To Shiagnele bed Me mo Ski YbALO wee Oale od tant 
ed ted? Sedtisteo? rediuct 8 said Bewote wen tod tug bas (meds lae 
ted? Sta xivtyeeseny Gedy dtie setéodT sted oval ems? Wie te tom bsB 
caf to Tedtet Of? gated Aviv hoytedo saw of tet wont tom Bib od 
sods toe qoolew een od ,C2OL ,onwl wl tedd yOSOL ,enwl Sttaw Ditde 
bas ewednxeb” op of mid Sévee bas qu mit ofow bas al “bes tho cede 
qded off ott teT£? ads ef dat? syed ted cob eteqed molsqohd ‘nye 
pyed ot Atle of of gatdfon Bad Of ved Slot dH 2449 ";Bedettaen Gee 
tose T hoe Boete setetin ett mo BLS Ode O82 nO DOLtTHO Se" daa 
gattd bas wd of dy ton BED od ded {*OTSL dae hae Gale’ ot toad 
“eae od evedtd tad yaied tom Ey bite .886L ysavt af osbed Grd oF 40d 
bidq hee comtt tusdt Lorqsow one th ted bedkeky od tide {eCer-aney 
ef wéde ton? persine tad to tauosee Mo MOLEbO68 dead ao Yoon 26d 
eit gited to wit teveoe tom Dib ome Sshqaor ont 9% wed Deakedy 
. ef Bedeworta omit yas te ed rade bedned Ol 4bLbdo xed to-redtay 
odd ten? Destiteet vedstet oN cetetvosaote ene deb bed otas darts 
-@aw OF Y,RZOL yrommue eit Ro tod a saemsend emt md tqstevayod 
meek tekeeet # ef eTsH* ~herewens Of bas "TS8OL toads WOH" boxed 
| wedeteo Daten yraenseed odd mt eLinw WAY bedotAt? od \asm taundo lade | 
guisadd bas yotaged sybelO wee od feds baktitast oaks eH “ened ao s 
a ot es eyhald yi Poubaed smac Odd wee Of todd bie ,todnwe Hotta 
th onedteO Ofnt tree ULeneupedt ode teas jaekl Lew qed eogauey ont 
jantetoe ead at #eoloto 2 to & Litow wtytet ton Bib Sue gatdeve’ ond 
ade .eyod edt to somseotq odd ah teetdnord to guidton vida emt ; 
enema od fadd poréted tdgia edt Yo soonetiegxe tod dotettan 
dole wort teriY od teat {vetasb oo 20d Blot bas yBbod oa tor ted 
Yo eLhbim edt ted® bide edd to redeat ade gated to boruer⸗ wer od 
te estdevbe tot betes ode mtd tot bedror wee oLtde Sot {OBOE 2 . a 
bootyn desde: red’ ot evn °ed dob aitwot oval hd robo a ate 
stodtedn boxes ee \aodtaabasoneeor® a9 9900/8 G04 


— — 










io 

when he hired 2 housekeeper, he slesys asked for = picture. He 
anewered that he never requested « picture from any girl. He 

denied that he requested her to send him ® picture ef herself; that 
on the oceasions he visited her in the hospital he gave her some 
money; th=t he had net given her any goney from the time she left 
his home on September 18, 1938, until he visited her in the hospitel 
in the spring of 1939; thst shen she left his hom he gave her 
#10.25; that she left her sister's address as her wailing address; 
that he did not msii her any money; that he did not have any money 
to spare. On further cross~examination ss to #hether he had asked 
her to send him = picture he answered, "I don't reesll asking for 
her ploture”’. He wos asked, *Yould you say you did not ask for her 
picture?" He said, “Ho, sir". He finally st»ted that he was pretty 
sure he did not ask for her picture. He siso denied that he beat 
her. He stated that after Gladys left his home in September, 1938, 
she came back in Oeteber, 1938, and asked for her wages; that he 
told her he did not heve mich to spare, and thst he then gave her 
#2.00; that the last time he saw Gladys at the hospital was March 23, 
1939, and that he saw her in the reception room; th-t he did not 
notice enything unusual about her appearance. He further testified 
thet after the time in June when she came to his home and talked 
about the adoption papers, she came back again the latter part of 
June, 1939. He finally answered thet Gladys comme back about the 24th 
or 25th of June, 1939, and “steyed until the 15th of July®. He 
further stated that when she returned in 1939 she stayed about half 


a month. 
Rens Durham testified thet she wes employed by the defendant 


as & housekeeper; thet she had given notice tht because of the 
iilness of her sister she had to leave; that Gladys errived at the 
home on June 5, 1938; that she, the witness, left the Mitchell home 
on June 13th; thet Gladys told her that she was «a cousin of Mr. 
Witchell; that the morning after the arrival of Gladys she saw Gladys 
put her armas sround Charles Junior, and that she also sar her sit on 
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Charles Junior's iap; that she asw like cenduct between Gladys and 


William Mitehell; that on the night of dune 10, 1938, Gladys left 
home at about 9 P.M. and did not return until 1 or 2 o'cieck in 
the morning. Ghe also testified thet Gisdys said she wae married 
to 2 sailer. She further testified th=t she, the witness, was paid 
$6.00 = week and thet she was paid each week. Charles i. Mitchell, 
Jr. testified that he wes » senior in high sehoeli; thet he saw 
Gladys the morning efter her arrival et their home and thet on that 
morning she sat on his lap, and that she kissed him geod-bye as he 
wag going te school; that like occurrences took place about 5° times, 
and that she conducted herself in like manner as to William; thot 
she frecuently went to Chicago after supper in the evening and 
aid not come home until after midnight; thet she kept company with 
a boy named Lou; that ot the breakfast table she frecuently re- 
eounted her experiences of the previous evening, and thet his father 
warned her thet they were not interested in her experiences and to 
desist. William Mitchell testified in a similsr vein to his brother, 
Gladys testified on rebuttal thet her weight at the time she worked 
for the defendent was 140 pounds and that at the time he saw her at 
the hospital her weight w=s 185 pounds; thst when he saw her at the 
hospital it was in the day time and that the room wes well lighted, 
The defendant, by his counsel, read inte the record excerpts from 
s transcript of the record at the preliminary hearing. These 
excerpts were introduced for the purpose of impeaching the prosecutrix. 
Defendant insists that the testimony of Gladys is not 
worthy of credence, He says her testimony is inconsistent as to 
the picture, She testified that she sent him a picture in response 
to his request. He testified thst he did not request the picture, 
However, on Cross~examination, as toe thepicture, he was evasive, 
He seid he would not say that he did not ask for the picture and 
finally thet “he was pretty sure" that he did not osk for the pieture, 
Defendant challenges Gladys's testimony that she had intercovrse 
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with him commencing about June 10, 1935, and continuing until the 
enrly part of September, 1938. Uefendant attacks her testiseny con- 
cerning her friendship with Lou ‘eliters. Jefemiant points out that 
ehe gave the name of « fictitious person as the father of her child 
when the child was placed in the Cradle, and that at the time the 
baby was born she did not name the father. He maintains that Urs, 
Bdema, a vitneas for the People, testified that she did not know 
Gladys during the year 1938, contrary to the testimony of Gladys 
that she first met her in the spring of 1939. He also calls «ttention 
toe what he terms are contradictions in the testimony of Gladys thet 
the boys were ekeeping in the basement during the summer of 13838 
and to verious other alleged contradictions, The record dees not 
show thst Gladys atated that she taiked to Mrs. Edema in 1938, She 
did testify that at the time she became pregnant she talked to the 
woman who lived upstairs. irs. idema did not live upstairs at thst 
time. She did not move into the Mitchell house until January, 1939, 
One of the contentions of defendant is that the proseoutrix lied #hen 
she said that one of the Mitehell boys slept in the basement. irs. 
Kdema testified that the two older boys slept in the besement while 
she was living in the house. She further testified thet during her 
tenancy, there were no sleeping quarters in the basement, but that 
two rooms sere constructed there while she was living there. It 
will be noted that in the early part of June, 1938, the Mitchell 
flat was occupied by the twins, the two older witehell boys, Mrs. 
Durham and her daughter, the defendant and the prosecutrix. The 
apartment consisted of a living room, a dining room, a bed room, a 
kitchen and a sun porch. Gladys did testify thet she told defendant 
that she «ns married to a sailor and that such statement wae not 

the truth. On direct examination she testified that defendant did 
not call on her in the hospital. On crose-examination, hovever, 

she admitted thet he did enll on her, However, there sre important 
circumstances that tend to corroborate her testimony, She testified 
that after she left the Mitohell home in September, 1936, on the 
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urging of her sister she returned for » dey or tro about 2 month 
leter, at which time the then wife of the defendant »-8 in the home. 
Defendant alse testified that his wife had returned and ess at home 
st the time Gladys cnme there in the fell of 1928. ‘hen the 
defendant visited her at the hespitsl in iteareh, 4929, which was 
about 2ix weeks before she delivered the baby, he stated that he 
did not know that she wes pregnant. This statement seriously reflects 
on his credibility. He was the father of four children. It would 
be rather remarkable if he failed to note the changed physical 
appearance of Gladys st » time she was in an advanced state of 
pregnancy, He oslled on her at the hospitel and must have known 
why she was there. He testified that he did not know that he was 
charged with being the father of the chiid until abeut the middle 
of June, 1939, st which time Gladys barged into his home while he 
was sleeping and ssked him to sign sdoption papers for the baby. 
Horever, he testified thet Gladys returned to his home sround the 
24th or 25th of June, 1939, and remeined there until July 15, 1939. 
His testimony in this respect corroberstes the testimony of urs, 
Edema, who lived on the second floor of the Mitehell house from 
January to teptember, 1939. ‘She stated that defendant brought 
Gladys to his home in 1939. he alse testified that when Gladys 
came baok there in 1939, she worked one month. We have slao con- 
sidered the testimony of the various vitnesses concerning the 
actions of Gladys with respect to Charles Junior and William Mitchell. 
It is remarkable that the defendant, after reprimanding Gledys tine 
and tim® again, nevertheless permitted her to remsin there until 
the latter part of September, 1938, and again for two weeks in the 
summer of 1939, after the baby was born. The two boys testified 
that they were continually objecting to her attentions. The fact 
that she remained there for 3-1/2 months speaks strongly in behalf 


of the truth of her testimony. It will also be observed that 
although the defendant paid Mrs, Durham every week, according to 
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his own testimony, he did not pay Gladys except in dribs and drabs, 


She left the Mitehell home in “eptember, 1938, 2nd he hed her 
address, yet he did not give her any further payments on her salary 
until she «2s in the hospitel in the spring of 1939, and although 
he did not see fit to mail her any part of the balance he owed her, 
he visited her in the hospitel while she was in an advanced state 
ef pregnancy. After the baby eas born she eslled on him. She 
then charged him with being the father of her child. She departed, 
but returned toward the end of June and rewained in his home about 
two weeks. At the time he allored Gladys to remain in his heme for 
two weeks, he knew, according to his own testimony, thet she was 
accusing him of being the father of her baby. The fact that he 
received her inte his home after he knew she was sceusing him of 
being the father of her baby lends strong supsort to her testimony. 
Agcording to his testimony she left hia home on July 15, 1939. it 
is worthy of mention th t this ie the day when she went before the 
Magistrete and svore to the complaint on which the warrant for his 
afrest was issuede 

This case was tried before an able and experienced judge, 
who hed an opportunity to see and hear thé witnesses and to observe 
their demeanor. %¢€ are satisfied that the testimony of the prosecu- 
trix has been corroborated by credible testimony and by significant 
cireoumstances, fhe trisl judge believed the testimony of the 
defendant. we are of theopinion tht the record shows that the 
People proved by a preponderance of the evidence thet defendant is 
the father of Gladys “ittenmeyer's baby, 

For the resgons stated, the judgment of the Criminal 


Court of Sook County is affirmed, 
JUDGHERT AFFIRMED, 


HESEL, P.J. CONCURS, and 
DENIS K, SULLIVAN, 5 DISSENTS, 
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FOREST PRES sERVE RUAL ES 







AFFrRAL FROM 
# CIRCUIT COURT 


COOK COUNTY, 
0 “1 4 al A, 2 Hh 


WR. JUSTICE BURKE DELIVERED THE OPINION OF THE GovRT. 


A. PARKIN MILLER, J , ALA 
i Appellant. 





On October 6, 1938, plaintiff filed =» complaint in chencery 
in the Gircuit Court of Cook County and therein alleged thet it eas 
s¢iced and possessed of certain real estate, Commonly known and 
deseribed as the southeast corner of Avenue J and fast 1iath Street, 
Chisago; thet on April 1, 1929, defendant and plaintiff signed and 
delivered a written sesled instrument whereby plaintiff promised 
to convey seid land by warranty deed to the defendant on the paysent 
by the intter of the sum of 915,385.74 in installments; thet the 
agreement provides that the tise ef payment shall be of the essence 
thereof; that the defendant fniled to make payments as stipulated 
in the contract; that on September 15, 1936, plaintiff gave notice 
of intention to forfeit the contract; that on October 13, 1936, plain- 
tiff made a declaration of forfeiture; that the contreet is se cloud 
upon plaintiff's title, and prayed that the contract be declared 
null and void and that the payments made thereunder be declared 
forfeited to plaintiff; that the contract be declared a cloud upon 
the title and thet the cloud be removed by a decree of the court, 
Defendant filed an answer and » counterclaim, This counterclaim and 
amended counterelaim were stricken, Defendant then filed 2 second 
anended counterclaim. In this opinion wé will spenk of the Forest 
Preserve Seal istate Corporation as plaintiff, and A. Parkin Miller, 
counterclaiment, as defendant. It appears thet on January 9, 1937, 
defendant served a notice on the plaintiff that “because of your 
said wrongful nets 1 shall regard said contract as rescinded and no 
longer binding upon either of the parties thereto. I further notify 
you that the undersigned has in response of your demand for possession 
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of the premises, abandoned the same and has placed the some at your 


disposel., And the undersigned hereby surrenders ali claim to the 
possessicn of the seid premises,” Defendant in his counterclaim 
prays for a judgment for the aggregate of the psywents on the contract 
of $11,832.90. On October 6, 1939, the court entered a decree 
striking the second smended counterclaim and denying leave to file 
a third amended counterclaim. The decree alse found thst the 
material allegations of the compiaint sere not denied by the answer 
and directed that the contract betreen the parties be removed as «4 
@loud on the title, and that judgment be entered against defendant 
for costs. wJefendant prosecutes this appeal for the purpose of 
reviewing the decreé, 

The first point urged by the defendant is thst heving 
received all the payments when the oontrsot wea in srrears and 
having during the course of ten years' dealing between the parties 
never indicated that it would insist upen the strict terms ef said 
contract and having thereby lulled defendant into a sense of 
security, pisintiff sould not resort to the strict terms of the 
said contract without giving defendent notice, and sllewing « 
reasonable time within which defendant could protect himself from 
the forfeiture, The second point advanced is that after payment 
of $11,832.00 in inatallments paid over » period of six yesra on 
& Contract originally for $11,650 and inereased by the vendor 
making improvements to $15,385.75," = sixteen day notice of intention 
to forfeit unless $4,440.69 principal and 91,394,16 interest vere 
paid, was so unreasonable as te be in law no notice at all". The 
final point presented by defendant is that the plaintiff having 
repudiated the contract and repossessed itself of the real estate, 
the defendant by serving notice wpon plaintiff of its election to 
rescind effected » rescission of said contract, and is entitled to 
recover the sums of money paid by defendant upon said contrect, 

As these points are related one to the other, we will consider 


them together, Under the contract of June 16, 1926, defendant agreed 
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to pay for the resol estate the sum of 711,650.00. He was to pay 
$3,833.32 on the day of the signing of the contract and 2232.09 on 
March 16, 1927, and $233.00 on the 16th day of each and every month 
thereafter until the entire sum wes fully paid, plus interest. it 


was provided that: 


“In ease of the failure of the said party of the second 
part [Miller] to make any of the payments, or any part thereof, 
or perform any of the covenants hereof on his part hereby made 
and entered into, this contract shall at the option of the party 
ef the first part [plaintiff] be forfeited and determined, and 
the party of the second part [Miller] shall forfeit #11 payments 
made by him on this contract, and such payments shall be retained 
by the said party of the first part [pleintiff] in full saatis- 
faction and as liquidated damsged by it sustained, and in such 
event the party of the firat part shail have the right to re- 
enter and take possession of the cremises sforeznid. * * * 

That time of payment shall be of the essence of this contract,* 


It appesrs that on or before April 1, 1929, defendant had fallen in 
arrears in making the monthly installment payments and wes in 
default under the terms of the contract; that on or about April il, 
19239, the contrsct of June 16, 1926, was cancelled by mutual consent 
and a néw contract executed; that monthly payments under the new 
contract were reduced from 2223.00 a month to 2109.00 » month, to 
be paid in seventy successive monthly payments commencing on way 1, 
1939; that commencing in April, 1939, defendant paid regularly under 
the contract until June 6, 1931, and made no payments thereafter 
except one payment on 4pril 27, 1932, of 863.89, There were no other 
payaents made by defendant in 1932, 1933, 1934, 1935 er 1936, and he 
never tendered or offered to make apy peyments under the eentract 
after April 37, 1932. it further appears that on September 15, 13936, 
plaintiff served defendant with a notice of its intention to forfeit, 
the last paragraph of which reads; 
_ “You are further notified that the undersigned has at 
all times been ready, able and willing to perform its part of 
said contract, and that the undersigned is now and will be, up 


to and including October 1, 1936, ready, able and willing te 
perform the ve "s part of the contract,* 


It also appears thet on October 13, 1936, plaintiff served defendant 
with « declaration of forfeiture, end that when the notice of inten- 
tion to declare forfeiture under the contract was served upon 

defendant, he did not complain about the length of time given him to 
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4 
protect hiaself. The complaint shows that he made no objections at 


the time the notice of intention te declare a forfeiture wes served 
on him, or 2t any other time prier te the actual declaration of the 
forfeiture. The complaint slso shows thet between the time the 
notice of the intention to declare » forfeiture «ns served upon him 
and the time the declaration ef forfeiture «a8 served upon him, no 
payments were made or tendered; that defendant neither offered nor 
tendered any payment under the contract from the time the notice of 
intention to declare = forfeiture was served upon him up te and 
ineluding the time ef his filing his second amended countercisin, or 
for that matter up to the present time. In Lang v. Hedenberg, 277 


Ill. 368, the court said: 


"If a contract calls for suceessive acts, first by one 
party and then by the other, there is no breach by one if the 
precedent act has not been performed by the other. * * * fven 
theagh there were force in the argument of counsel that defendsnts 
in error by their action had suspended or postponed temporarily 
the right to insist upon a forfeiture, the giving of the definite 
and specific notice of April 13, 1914, of defendants in error's 
intention to declare the forfeiture furnished the proper basis for 
thereafter forfeiting the contracts. M Ve 159 Ill. 
61; wat Ve 152 id. 364, Counsel for plaintiff in error 
further argue that the result of the decrees is that a court of 
equity ia lending its aid to enforce the forfeiture of the #1000 
earnest money. Undoubtedly, under the suthorities, equity will 
not declare or enforce a forfeiture where it is harsh or inequit- 
able to de so, Ve 264 Ill. 119, and cited cases, ) 
but 211 the authorities recognize that competent parties may make 
&% Contract as to penalties and forfeitures, and that courte of 
equity, aa well as courts of law, will recognize the rights of 
the parties as to such penalties or forfeitures. Here a court of 
equity is net enforcing a forfeiture. The decrees simply hold 
that the defendants in @rror rightly declared « forfeiture under 
the contreets." 


In the instant case, the power of the court in not being used to en- 
force sa forfeiture. Rather, the Chancelior declared, in effect, that 
the defendant could not recover the payments he had made because the 
plaintiff rightly declared » forfeiture, The position taken by 
defendant is that the plaintiff having repudiated the contract and 
repossessed itself of the real estate, defendant had a right to 
rescind the contract. ¢ are of the opinion that plaintiff had the 


right to forfeit the contraet. It follows that the defendant has no 


right to recover the payments made under the contract. 
For the ressons stated, the decree of the Sirevit Court 
of Gook County is affirmed, GECREE AFFIRMED. 


HEBEL, P.J. COHOURS and DENIS KE, SULLIVAN, J. DISSENTS. 
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GUY V. LEHMAN, Plaintiff 4 
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JAMES A. HANNAHSathgE AF y 
defendants (adapopionts), f 


fvveriecs. So 7 J. A. 2 4 4 


MR. JUSTICE BURKE DELIVERED THE ouloun OF THe — 


UOCK COUNTY. 


On Maroh 36, 1939, Guy VY. Lehman, Harry Kiinke, Joseph ¥. 
Murphy and Lewis A. Oryer filed » two count complaint in the ®uperior 
Court of Cook Jounty against James A. Hannah, Archie Welker, =. Ll. 
Ghristopher and Jewel Ten Oo., Inc. The first count averred that on 
December 15, 1938, Guy V. Lehman was driving his automobile in a 
northerly direction upon Ashland Avenue at or near “est 36th Street 
in Chicago, and thet the other plaintiffs rere occupants of the 
automobile; that all of them were in the exercise of ordinary care 
for their own safety and for the safety of the automobile; end that 
because of various acts of negligence on the part of defendants the 
automobile was damaged and plaintiffs suffered injuries, The second 
count charged the defendants with wilful and wanton misconduct. 
Iseué was joined. Before the trisl vegan, plaintiffs dismissed the 
Gage as to the defendants Jewel Tea Co., inc., and & i. Christopher, 
and aleo withdrew the second count. The trial lasted a week, At 
the close ef the plaintiffs’ case and agein st the close of all the 
evidence, the court denied the motion of defendants for «a directed 
verdict. The jury returned four verdicts each finding the defendants 
guilty and assesaing damages for Guy V. Lehman in the sum of °6,500, 
for Harry Kiinke in the sum of %50, for Louis A, Jryer in the sum of 
$8,000 and fer Joseph *. Murphy in the sum of °500. On the day the 
verdicts were returned the court entered judgment thereon, In due 
time the defendants filed four motions for judgment notwithstanding 
the verdicts, one for each separate claintiff. Befendants slso filed 
a motion to set saide the verdicts end to grant e new triel. The 
court entered an order denying defendants’ motion for judguent note 
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3 
withstanding the verdicts as to 911 plaintiffs and overruled the 


motion of defendants for 2 new trial as to Oryer, “urchy end Flinke, 
The court granted » new trisl as to the claim of claintiff Guy ¥. 
Lehwan, The latter filed « petition for leave to appeal from the 
order granting the new trial, which se sllowede 

The instant petition is filed under a provision of Section 
77 of the Givil Practice Act, (@sr. 201, Ch. 119, Ill. Rev. Stat. 
1939) whieh reads: “An order granting » new trial shall be deemed 
to be 2 fineli order, but no appesl may be taken therefrom, except 
en ienve granted by the reviewing court, or by 2 judge thereof in 
vatetion within thirty days after the entry of the order, on motion 
and notice to adverse parties." The provision is designed to 
promote justice and to prevent « verdict warranted by the record 
and justified by the evidence, from being set aside and lost to the 
party who was fairly entitled thereto, snd such litigant foreed to 
undergo the hazard of another trisl with the further ineidents of 
delay and expense, (jiettaw v. Retsil Hardware Mutual Fire Ins, Co. 
285 Ill. App. 394, ) 

In order to determine whether there was sn abuse of dis= 
cretion in the granting of the new triesl, we have cnrefully read 
the testimony of the witnesses, On December 15, 1936, plaintiff was 
employed as a linotype operstor at Goldblatt Brothers printing plant 
located at Pershing Roed and Yoleott Street, Chiexgo, and Lewis Dryer, 
Herry Klinke and Joseph Murphy were slso employed in the same plant 
as linetype operators. Their hours of work were from 6 P. Me to 
2:30 A, a. They all lived on the north side of Chiezge. Lehmsen 
owned a two deor 1933 Chevrolet Coach. Plaintiff snd his three 
fellow workers were returning home from work shortly after 2:30 A.M. 
Plaintiff was driving and Dryer was sitting alongside of him in the 
front seat. Klinke ast on the rear serxt behind plaintiff and Mar phy 
sat on the rear seat behind Dryer, Ashland Avenue is a north and 


south highway in Uhionge. Between 39th and 35th “Streeta, the east 
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and west streets do net run through, but stop at the weet side of 
Ashland Aveme. The collision out of which the section arose sccurred 
on Ashland Avenue just opposite where 36th Street interseots from 
the west. At thet point Ashieand Avemje is 70 feet wide from curb 

to curb, with an unususl subdivision of traffie lanes. The space 
between the vest curb and safety island for southbound ears st 36th 
Street is 35 feet, all of which space is for southbound traffic. 

The esfety island is 6 feet wide, then there is 2 apaee of 2 feet 
between the island and the southbound street car tracks. The 4 
tracks occupy ® space of 15 feet 4 inches, ineluding the space 
between the north and south street car lanes. Then there is a space 
ef 13 feet 2 inches between the northbound tracke and the east curb. 
At the time Aghland Avenue was widened by the city, the street cer 
tracks were not moved to the center of the street. As 4 consequence, 
the southbound traffic in thst area has more lanes and more freedom 
of movement than the northbound traffic. Plaintiff drove the car 
east on Pershing Road to Ashland Avenue, wehre he turned north. On 
Ashland Avenue he drove into the spsece between the curb and the 
northbound street car tracks. When he turned into jshland Aveme 
there wes no traffic ahead of him, but when he passed 38th Street 

he observed a truck in the ear tracks proceeding north about hslf 

® block ahead of him. At that time plaintiff was driving betreen 
20 and 25 miles per hour and the truok ess traveling between 15 and 
18 miles per hour. fhe truek contimued in the car tracks and Lehman 
continued to drive between the curb and the cer tracks, and when he 
was within 20 feet of the rear of the truck, which was 2» combined 
tractor and trailer, the trailer being approximately 21 feet in 
length and the tractor part about 11 feet in length, he sounded his 
horn and flashed his lights from dim te bright and beck to dim again 
as he was about to pass the truek., Ag he resched immediately beside 
the tractor, the truck turned te the right and struek Lehman's auto- 
mobile on the left side, The biow caused damage beginning at the 
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left front wheel, then the rear part of the left front fender, 

then the left door, including breaking the handie, and the ieft 
rear fender was bedly crushed and the whee] damaged. The car went 
out of control and ever the curb and inte the corner of a fence at 
the northeast corner of whet would have been 36th Street had the 
street Gontinued through st the east side of Ashland Avenue. The 
point of contact of the truck and the automobile #26 almost at 

the center of a driveway opposite 36th Street, A plat received in 
evidence shows that the space ernst of the curb on Jehland Avenue 
epposite to where 36th Street intersects with Ashland Aveme on 

the west, runs for a distance of perhaps 150 feet from the building 
line to a *desd end" amd is marked “unpaved*, The map does not 
indicate whether this is a public or = private street. There are 
two railroad switeh tracks in this space, one on the north side 
and the other on the south side. Between the switoh trecks is a 
apace, whieh from a photograph received in evidence, is used for 
the purpose of parking trucks. #¢ assume thet some of these trucks 
also haul freight to and from the railroad ears spotted on such 
tracks. There is s driveway which gives secess from Ashland Aveme 
to this unpaved dead end space, which driveway extends in an easterly 
direction from Ashland Avenue. Witness Klinke marked « photograph 
which shows that the point ef contact of the truck and autemebile 
was opposite the center of the driveeay. This point is sbout 25 
feet from the corner of the fence where plaintiff's automobile 
finally etepped. Lehman, Murphy ond Klinke atated thet no signal 
of an intention to turn was given from the truck. The impact 
fractured the right knee of Lehman, brealting the patella into 
several pieces so that a one half inch separation of the knee cap 
could be felt before the operation to his knee, the operation, 
umer ansesthesia, was performed by an orthopedic surgeon at the 
County Hospital, by cutting open the knee about 7 inches, which 
disclosed that the upper half of the patelin was in one piece, then 
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there was 2 one half inch seperstion with the lower half being in 


several fragments. fhe soft tiesue was sewed together and heavy 
silk peut zround the broken benes. Your months later i-rays showed 
thnt the fragments were held together by fibrous tissue and not 

bony hesling, which condition is permanent. At the time of the 
trial, pinintiff's right knee was three quarters of an inch larger 
than his left, his right thigh wes smaller than his left, he had 

a 35 degree less bending in his right knee and a 30 percent permanent 
disability. He limped and suffered pain, particulsariy in cold 
weather, and could not do his work as before, which work required 
that he sit with his legs under a linotype mschine on a chair 2-1/3 
inches iower than a normal chair. Pilsintiff also sustsined a cut 

in the forehead in which 7 sutures were taken, and « cut under the 
chin which required 3 stitohes. He remained in the hospitsl from 
December 15, 1936, to January 22, 1939, during which time his 

right leg was in a eset, and after his return home he wes in bed 

for about 10 days. He was up with the sid of @ eruteh for a week 
and used a eane for the fellowing three months. He returned to 

wrok on February 6, 1939, 4t the time of the accident, his esrnings 
were ®61.90 per week. He had been working 28 a linotype operator 

for over 20 years, and was then 42 yerrs of age. The testimony of 
plaintiff was corroborated by two of the occupants of the automobile, 
Murphy 2nd Kiinke. fhe other occupant, Oryer, had no reeollection of 
the occurrence, as he wag rendered unconscious and rewsined in that 
condition for some time, The defendant Archie ‘slker testified 

that he was an auto sechanio and that he was testing the truck on 
the street after having made sinor repairs; that he drove as far as 
Demen Avenue and 39th Street, and that immediately before the 
occurrence he was driving the truck northward on Ashland Avenue in 
‘the northbound street car tracks, with the left vheels at the left 


rail and the right wheels overlapping the other rail. He stated thet 
he intended to turn to the right, or east, in order to drive the 
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truek into the sonce between the railroad treecks opposite 26th Street, 


He stated that when he got within 50 feet of where he intended to 
turn, he applied the brakes and 1it the directionesl light, which 

wes on the right portion of the cowl above the headlight. He first 
saw the glare of the lights of the sutomobile shen they were right 

at his truck and the car passed on after it struck his truez, went 
out of control and hit » fence. He sise atated that before the 
oGeurrenoe he turned his wheels to the right sbout 1-1/2 feet “to 
warn anybody". He seid he did not see what part of the automobile 
came in contact with his truck and that after the impact he sat 

quiet until he sax no one woving in the automobile, when realizing 
someone might be hurt, he went over to the automobile. He further 
testified that the truck was « tractor and semi-trailer, sbeut 33 
feet over all, thst the trailer was about 10 feet high and the 
tractor ceb 8 feet high; that the width between the wheels of the 
eab was 7 feet 6 inches; that the heels on the trniler were dual, 
which added an additional 6 to 10 inches on each side, so that the 
space between the wheels in the rear was about 30 inehes more than 
in front as the front wheels were on a line with the inside dus] 
tires; that the body of the trailer overlapped each wheel sbout 4 
inches; that the front fenders were about 6 inehes wide, directly 
ever the wheels, and thet the hendlights were between the fender and 
the rediator., He stated thet he did not have a mirror or anything 
@ls¢ on the cab which would show what was coming from the rear on the 
right, and that the directional arrer showed only on the front and 
baek of the signal and not on the side, He snid he turned the «heels 
to the right as a warning to any approaching vehicles, He alse 
testified thet there were stoplights on the back of the tracter shich 
automatically went on when he applied the brakes; that the space where 
he was going to park the truck was clear and thet he could have 
turned on » %) degree angle, James Mo. Jacobs testified for the 
defendants that he wns s chauffeur for James A. limnah, one of the 
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defendants; thet he wes working on the shift starting at 5:90 A. He, 
and that at the time of the accident he wea standing at the doer of 
a garage, the north side of which garage wae lecnted on the enst 
gide of Ashiand Avenue, sbeut 109 feet south of the unpaved space; 
that there were tro entrances to the garage, the south entrance 
being sbout 175 feet from the place of the coliision and the north 
entrance 135 feet away. He stated that the sutomobile 9s right 
alongside the truck when he first saw it, and that when it got to 
the front end of the truok it swerved and smashed into the corner 
of the fence and that he ran right down to the car; that when he 
first saw the truck the headlights and directionsl signal were lit. 
On Gross-examination, this witness stated that he wea in the north 
doorway; that when he first saw the truck it was about 15 feet north- 
west of him and that the other automobile wae exactly opposite it, 
about 6 feet in beck of the truck; that when the truck passed him 
it was going 8 miles an hour and was slowing down es it went by him; 
that the truck stopped when it was 55 or 60 feet from the driveway; 
that he could not see shat wae taking place between the left side 

of the sutomobile and the right side of the truck, and that he could 
not see vhat came in contact with what, Frenk Nohner, introduced 
by defendants, stated that he was a chauffeur for James 4. Hannah, 
working on the same shift starting st 3:00 A. He; thet he parked 
his automobile on the west side of Ashland Avenue about 50) feet 
south of the north door of the garage and crossed the street from 
west to east; that he let the truck go by him in the northbound 
rail of the street car tracks; that he saw a oar coming from the 
south in the northbound rail and ran to cet on the sidewalk; that 
the car continued in the northbound rail until within « few feet 

of the trailer, then swerved to the right between the curb and 

the tractor and past the traotor into a fence at the corner; that 

he did not see the truck and the automobile come together at all; 
that he ran down immediately and then went to get help; that he 
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saw the stoplight and signal light on the trailer. tpon croas- 
examination, this sitness stated that when he was half way across 
the street, he saw the truck 309 te 400 feet aray; thet he continued 
to walk in a normal wsy and let the truck go by in frent of him; 
thet when he reached the northbound rail the truck was stopped 75 
feet away from him; that he looked at the truck as it was standing 
in the northbound rail; thet he then weslked east and looked nerth, 
not while he eas standing in the track, but while he woe standing on 
the sidewalk; that he walked over to the sidewnik before he looked 
north, thet he saw the truck down at the corner opposite 36th Street; 
thet when he icoked north the eutomobile was st a northwest angle 
from him about 15 to 29 feet and in the northbound track; that in 
the meantime the truck wos atill standing at the corner and after 
the automobile got up to the trailer it awerved to the right end 
continued in « northerly direction past the truck, mybe 5 feet from 
the trailer, and when it passed the trailer it went on an sngle 
toward the sidewalk; that he did not hear any crash; that he did 

not see the directional light when the truck peszed him but sow it 
fer the first time after he reached the sidewalk, 

The trial court in denying the motions for judgments not- 
withstanding the verdict, and in denying the motion for a néw trial 
as to all of the plaintiffa, except Lehman, necessarily recognized 
that the plaintiffs, including Lehman, had established by a pre= 
ponderanee of the evidence that the defendants were guilty of 
negligence, as charged in the complaint. This ruling slso makes 
it plain that the trial court wae satisfied thet no errors had been 
Committed in the trial. It is appsrent from the record that the 
reason why the court granted the motion for a new trial as te Lehman 
was that he feit the verdict was against the manifest weight of 
the evidence on the question ef contributory negligence. The Complaint 
eharged defendants with having failed to comply with the requirements 
of Sections 65, 66 and 67 of the uniform act regulating traffie on 
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highways, (Par. 162, 163 and 164, Oh. 95-j/2, 111. fev, Stat. 1939) 


which read: 


"65. (a) io person shall turn « vehicle from a direct 
Course upon « highssy unlese «nd until such mevement can be 
made with ressonable safety and then only after giving a clesrly 
audible signal by sounding the horn if any pedestrian may be 
affected by such movement or sfter giving an aporoprisate signal 
in the manner hereinafter provided in the event any other 
vehicle aay pe affected by such movement. 

(o) 4 signal of intention to turn right or left shall 
be given during not less than the iast 109 feet traveled by 
the vehicle before turning. 

(¢) No person shali stop or suddenly decrease the speed 
of a vehicle without first giving an appropriste signal in the 
manner provided herein to the driver of any vehicle immediately 
in the rear when there is opportunity to give such signai. 

66, The signsis herein reouired shall be given either 
by- means of the hand and arm or by * aignal lamp or signal devi ce, 
but when 2 vehicle is so conetructed or losded that a hand and 
arm signal would not be visible both to the front and rear of such 
vehiole then said signals must be given by auch « lesa or device, 

67. All signals herein required given by hand and arm 
shall be given from the left side of the vehicle in the following 
manner and su0h signels shall indicate as follows: 1. Left turn - 
hand and arm extended horizontally. 2. ight turn - Hand snd 
atm extended upward or moved with 2 sweeping motion from the rear 
to the front. 3. ‘Stop or decrease speed — Hand and arm extended 
downward," 


We agree with the contention of plaintiff that the testimony in 
behalf of the defendants admitted either of the following facta: 

(1) that defendant "slker came up to the place of the contact, turned, 
stepped and listened, and then lit his directional light, or (2) that 
he lit the directional light within 50 feet before he turned, and 

not 100 feet as required by statute. As the court, in effeet, found 
thet the defendants were guilty of the negligence charged and thet 
such negligence was the proximte csuse of the injuries, the only 
question is whether Lehman was guilty of contributory negligence. 
Agcording to the evidence, the truck was proceeding north in the 
street car tracks, The truck driver did not see the automobile 
before the time he saw the flash of the lights, just before the 
impaet took place, There is no evidence thet the plaingiff ees 
driving at » high rate of speed, in fact, it is clear thet he was 
driving at a reasonable rate of speed, He us driving in the space 
between the street oar tracks and the curb, and he had a right to 
expect thet if the truck was to be turned to the east that an 
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appropriate signal would be given. Defendants ergue thet it wes 

the duty of Lehman to pass the truck on the left. It is obvious 

from the unususl subdivision of the trsaffie lanes, and the fact that 

the autemebile was proceeding north in the lane between the street 

ear tracks and the curb, thst it would be unressonsabie to expect 

plaintiff to pass te the left of the truck, nor would it be reasonable 

to argue thet Lehman could have expected the truck to suddenly turn 

Tight from the street onr tracks to cross 2 space of about 12 feet, 

The question of contributory negligence is one which is preeminently 

for the consideretion of the jury. e do not believe that any one 

Gan reasonably assail the verdict on the ground that it is excessives 

The injuries were serious and are of s permanent nature, sand we 

are satisfied that the sum of 96,500, which the jury awarded, is 

Not unréasonable. %e are of the opinion that the action of the 

trial court in setting aside the judgment was 2 clear abuse of 

diseretion. Therefore, the order of the Superior Court of Seok 

County setting saide the judgment and awarding a new trial, is 

reversed, and judgment is entered here upon the verdict in fevor 

ef the plaintiff, Guy V. Lehman and against the defendants, James 

4. Hannah and Arohie Walker, in the sum of $6,500, plus interest 

at the rate of 5% per annum from February 7, 1940, in accordance 

with the provisions of Section 3, Chapter 74, Ill. Rev, Stat. 1939, 
ORDER REVERGED AND JUDGMENT HERE. . 


HEBEL, P.J. AND DENIS E, SULLIVAN, J. CONCURA. 
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CHARLES Wi. UPHAM, 








APPEAL FROM 
@UNICIPAL COURT 
— GHIC AGO. 


307 L.A. 244 


WR. JUBTICE BURKE DELIVERED THE OPINION OF THE COURT. 


SAMURL KERR, 


On ®eptember 7, 1939, Charles w. Upham filed a statement 
of Claim in the Municical Court of Chiosge against Gammel Kerr and 
Glaire Kk. Kerr end therein averred that in June, 1939, he wes a 
licensed reali estate vroker and was suthorized by defendant to 
obtain a ourchaser for certain real estate located at Altgeld 
Street and Harlem Avenue, Shiesgo, for the sum of 715,990; that 
defendant promised to pay plaintiff a commission, if the latter 
succeeded, in accordance with the rates prescribed by the Chicsge 
Real Estate Beord; that plaintiff obtained Charles &. Mirseh as a 
purchaser at a price of 415,090, who wes and is ready, willing and 
abae to purchase et such price, and thet thereby plaintiff eammed 
the gum of $750, Olaire KM. Kerr was not served with process and 
did not appear. In an affidavit of defense defendant sdmitted that 
_ he authorized the plaintiff to obtain s purohaser for the real estate 
for the sum of $15,999, and thet he promised to pay 2 coomission in 
accordance with the rules of the Chiongo Resl Estate Bosrd; thet 
such authorization was given on June 27, 1939; that such authorization 
guve piaintiff the exclusive right to find » purcheser for such 
property for a period of two weeks only, or until July 11, 1939; thet 
Plaintiff did not within such period procure a purchaser; that 
on July ii, 1939, the authorization expired; thet defendant did not 
renew the authorization and did not at any time thereafter employ 
plaintiff as his broker; denied that pursuant to the authorization 
plaintiff obtained one Charles 9. Hirsch ss the purchaser, and that 
Charles &. iiirsch was then, or at the time of the filing of the 
affidavit of defense, ready, willing and able to purchase the real 
estate at the price of %15,000, and denied that plaintiff had earned 
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2 
any Commission. fhe Geuse wns tried before the court without 
jury and resulted ins finding and judgment for pleintiff and 
against defendant in the sum of #750, to reverse which this appesi 
is prosecuted, Plaintiff's theory of the case is thet “he was 
authorized by defendant to sell certain resl estate owned by 
defendant for $15,000, and that having procured « purchaser who 
was ready, willing and bie to buy 4st defendant's price prior te 
refusesl of defendant to seli st such price, he has therefore earned 
the commissions agreed to be paid." The theory of defendant is that 
the authorization “terminated by express limitation on July 11; that 
4f it extended beyond July 11, it was termineted by the declaration 
to the plaintiff by the defendant on August 9 or August 14, that 
the defendant would not sell the préperty for 915,090; and that the 
plaintiff is barred from recovery by his breach ef faith in writh- 
holding from the defendant information about the ©S50 Kroger lense," 
The first point urged by defendant as a ground for reversal 

is that “the promise of an owner of real estate to pay a broker 5 
commission for negotiating » sele of the real estate is merely an 
offer of a reward, where no consideration is paid for the promise, 
and the owner has the right to withdraw the offer at any time before 
the broker has done that for which he wes to have been paid without 
making himself liable to-tne broker.” The @efendant)does not 

enge this statement, but asserts that a real estate broker 
employed to meke a sale of iand, who, prior te revocation of his 
authorization, procures s purchaser at the price fixed by the owner, 
who is ready, willing and able to take a conveysnce and pay the 
purchase price, has earned the compensation agreed to be paid, There=- 
fore, there is no substantial dispute between the parties as to 
the law of the case. We agree with the contention of piaintiff that 
in 4s case tried without «a jury, the findings of the court upon 
the evidence are conclusive of the facts unless there is error of 


law in the proceedings, or unless the findings are so manifestly 
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against the weight and preponderance of the evidence thot the review- 
ing Gourt may sey thot they are the result of passion, prejudice or 
misteke, Gratiot Street tiarehouse Ug. Ve St. Lovis, Alton & Terre 
Haute Railroad Go., 122 Ill. App. 405. Uefendant insists that the 
judgment is sgeinst the menifest weight of the evidence. In order 
to pass on this point, we have carefully rend the testimony as it 
appears in the transcript. 

Plaintiff is a licensed real estate broker in Jhiecago, 
Defendant is the manager of the real estate department of the 
Chiexgo Yivision of the Secony Vacuum 011 Company, with an office 
at 59 Enst Yan Guren Street, Chieago. Defendant and his brother, 
Williem D. Kerr, a Chicago lawyer, owned a 50 foot lot at Harlem 
Avenue and Aitgeld Street, Chiesage, on which there was a temporary 
structure occupied by s real estate broker. The title wag in the 
name of defendant. Plaintiff testified that in the early part of 
May, 1929, he called on defendant; that he told defendant that he 
(plaintiff) might be sable to find a purchaser for the property; 
that defendant told him the property w:s for sale and that the price 
was £15,000; thet he called on defendant at his office three or 
four days later and told him (defendant) that he had a buyer rho 
had looked at the property and wns willing to make an offer of $8,500; 
that defendant stated that he would weit until somebody offered him 
$15,005; thet ebout a week thereafter witnesa saw defendant again 
and stated thet his prospect owned a 60 foot piece of real estate on 
Belmont Avenue and was willing to convey this piece of real estate to 
defendant and pay $9,000 in addition; that defendant stated he would 
give the preposition considerstion and asked witness to return the 
following week; that the following week witness returned, at which 
time defendant informed him that he had looked at the Belmont Avenue 
property and investigated the value, and thet such property was worth 
about $2,000, which, added to the 29,000, would make the offer for 
his (defendant's) property $11,000; that defendant told witness he 
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was going to wait untii he get a 15,000 effer; thet four or five 
days later witness again taiked to defemiant at the latter's office 
and told him thet the prospective buyer with whom he had been 
negotisting was no longer interested, but thet he, (witness) had 

met a broker by the name of Leroy Hirsch, with whom he discussed 

the property, and that Hirseh might be interested in purechesing 

for 715,000; thet he eas working in cooperation with Hirseh te get 
the purchaser to come up to his price; thet defendant stated he 
would not beck down on an offer of $15,050; that on June 27, 1939, 
Leroy Hirseh, « broker, and witness called on defendant at the 
latter's office and witness introduced Hirsch as « cooperating 
broker; that Hirsch told defendant that the buyer he had wes working 
on the deal, and that he was, he thought, very Glose to » deal; that 
should a deal be made he wanted to know when possession could be 
delivered; that defendant immediately telephoned his brother, 
William >. Kerr, sand stated that his brother had advised him that 

it eas necessary to give the occupant of the real estate office on 
the premises 3) days notice to veeate; thet Hirsch asked whether his 
purchaser Gould take the property subject to taxes; thot plaintiff 
stated to Hirsoh that he believed thet any savings to be effected 
should acerue to defendant; that Hirsch then stated to defendant thet 
he wanted assurance that defendant would sell fer 715,000 "when our 
buyer is ready"; that defendant said, "Mr. Upham [plaintiff] has had 
an €xclusive on this property and I will be giad to extend it and 
give you plenty of time"; that defendent atated that he was geing on 
his vacation and thet "if we were ready while he wns away on his 
vacation to close the deal,we should contact hia brother, who is 

and wis an attorney, who would handle the details of the deal anyway 
even if he [defendant] were in town"; that before witness and Leroy 
Hirsch left, witness stated thet he seanted it understood thst if he 
was suecessful in producing a purcheser he would receive the regular 
Real Estate Board rete of commission; that defendant inquired what 
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5 
the Commission sould be, and that witnese toid him 5%; that defendant 


then stated that he wanted it understood he would not be liable for 
temp Commissions, one to Lerey Nireech and one to witness; that witness 
then told defendant that he need not worry sbout thet, and that he 
need only look to witness in the payment ef commission; that about 
three weeks after June 27, 1939, Leroy “Hirsch tol@ witness that 

his buyer *es8 just about ready to sign a contract and that eritnese 
telephoned defendant's office and »as told by his secretary that 
defendant was on his vacation; that the seoretary suggested that 

he telephone to ‘illiam Kerr; that witness telephoned “illiam Kerr, 
who stated that he knew the witness and knew of the pending negotia- 
tions; thet witness told Kerr thet "it looked like within the next 
two or three days we will be ready to sign * contract and close the 
deal"; thet Kerr stated "when you are ready, if you will ‘phone me 

I will be glad to meet with you"; that three days thereafter witness 
stated that he was ready te have s meeting in order to discuss the 
mechanics of closing the deal; thet an appointment wes made for 

the foliowing »fternoon st 2 o'clock, which appointment was kept by 
Lerey Hirsch and witness with “illiam Kerr at the latter's office; 
thet "we told him that while we did not have a check in our pockets 
at the time, that we felt quite céertuin that in the next day or so 
we would be resdy to tender him a signed contract"} that Kerr stated 
"that was all right, he was ready whenever we were"; thst they 
discussed whether to draft a regular real estate contract or an 
escrow agreement; thet William Kerr stated that was immaterial, that 
Gonsiderable title work had to be done, and that “if I see that you 
really mean business and you have 31,000 te put up, I rill proceed 
with the title work, and by that time my brother will be back from 
his vacation"; that in fact after having received the telephone e¢all 
from witness the day before, he had wired his brother and located 
him in California and found that his brother would be back the early 
part of the following week; that defendant Samuel Kerr got back 
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from his vacation on Monday, August 7, 1939; that witness telephoned 
him and told him that “we were ready to close the deal"; that he 

was very busy that day and suggested thet witness call the follewing 
day; thet the following day, Tuesdsy, August 8, 1959, witness tele- 
phoned defendant, eho stated thet he wasn't sure whether or not he 
was going through with the desl; thot witness asked hia, “hy not", 
and defendant said he underatesd there was a Kreger lease made on 
the property, and that if thet was a fact he did not know whether 
he was going to make the deal; that witness suggested thst they 
have lunch the next day, and thet the parties had lunch the next day, 
which was Wednesday, Auguet 9, 1939; that witness told defendant 
thet there was a Kroger lesse signed, cnliing for » building te be 
erected on the property and the payment of 4 rental of $350 per 
month; thet witness told him that "my buyer was ready, willing and 
able to Gonsummate the deal in accordance with our agreement and 

to pay cash for the property in the sum of £15,000"; that defendant 
said he did not know whether he would sell, thet he wanted to give 
it some thought and suggested that if he did not call the witness 
between then [Wednesdsy] and the following Monday, that witness 
shovld call him; thst on the following Monday, August 14, 1939, he 
telephoned defendant and that the letter told him he wae definitely 
not going to sell for $15,090; thet on August 17, 1939, LeRoy 
Hirsch, Charles Hirseh and witness eslled on defendant and tendered 
& real estate contract signed by Charles Hirsch, oslling for the 
purchase of the property for the sum of $15,000; that he tendered 
$2,000 in cash as = down payment until the title could be examined 
and the deed passed; that defendant declined to receive the deposit 
or the contract and stated, “I have told you I was not interested 
in selling for #15,990." Lerey Hirseh, called by plaintiff, testified 
that he was a real estate broker, and, in substance, corroborated 
Plaintiff's testimony, He further testified that he told defendant 
"the plans and thot will take time, will you give us, or will you 
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aee@ure us you will sell for ©15,000 within « reasonable time se I 
san work out the balance of this denl"; that he (defendant) seid 
Mr, Upham had an exclusive for some time past and thet he vould 
give him time to work on it; that witness anid, "I'm not interested 
in any exclusive, i just want your word, and if you wili shake hands 
with ur. Upham thet you will deliver for $15,005, that is all I want, 
and Mx. Uphem asked him about the commission"; that witness and 
plaintiff both assured him there would be only one commission, 
Charlies 8. Hirsch, called by plaintiff, testified that he waa an 
attorney and a brother of Leioy Hirsoh, the cooperating broker. His 
testimony tended to corroborate the testimony of plaintiff and 
LeRoy Hirsch as te the conversation and occurrence at the tim the 
contract and check were rejected on August 16, 1939. Witness else 
testified to facts showing that he was ready, willing and able to 
Consuemate the deal for the sum of $15,900. 

in behalf of defendant, Fred Breitling, a real estate 
broker in Chicago, testified thnt he knew plaintiff and defendant; 
that in the latter part of July, 1939, he had ® conversation with 
plaintiff concerning the deal; thet plaintiff then told witness that 
"they were getting pretty close to s deal"; that witness said he 
understood “your exclusive expired", and thst plaintiff answered, 
"Yes, but that didn't concern him, he was proceeding with his nego-~ 
tiations nevertheless.” illiam >, Kerr, testifying for defendant, 
stated that he talked to plaintiff about the deal on Monday, July 24, 
1939, om which day plaintiff called witness on the telephone and 
stated thet he had celled defendant, whose office had referred witness 
to him; thet plaintiff asid to witnesa, “I have an exclusive on the 
property at Harlem end Altgeld Avenuet; that witnese interrupted 
Plaintiff and told him thet his understanding was that any “exolusive 
option or Commitment you may have hed on thet property has expired"; 
thet plaintiff stated, "That's true, but nevertheless I an working 
on » deal on the lot"; that witness then atated that with thet under- 
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standing he would talk te plaintiff; that plaintiff then told witness 


thet he wens working on 2 deal thet he hoped te bring to 1 head the 
latter part of the week and thet he wanted to cet in touch with 
defendant; thet sitness told him defendant was on the Pacific Soret; 
thet he, witness, informed defendant that plaintiff had something 

in prospect and would ascertain where defeniant could be reached 

the latter part of the week; that om Wonday, July 31, 1939, plaintiff 
Game to witness's office, secompanied by Leroy Hirsch, who eas 
introduced to witness; thet Hirsch or plaintiff ststed thet they were 
working on ® deal for the purchase of the property and expected to 
have ® centract signed the following day; thot they were concerned 
about the pesséssion and asked if 2 cancellation netice could be 
sent to the tenant; that witness said he would not feel justified 

in isquing a cancellation notice until he knew there wae « contract 
that was satisfactory te defendant; thot witness had succeeded in 
Contacting his brother, the defendant, and was informed thet he was 
leaving Los Angeles for Chiesgo thet day; thet Hirseh stated that he 
had taiked with defendant to the effect that the purchase price of 
$15,000 would be paid 50% in ensh and 50% seeured by a relatively 
short term mortgage; thet defendant had told Hireeh that he thought 
the arrangement could be worked out; th:t witness replied that there 
were a number of questions regarding the time factor in the contracts 
that he, witness, did not believe anything could be accomplished by 
dis¢ussing detaiis of terms until there a9 an agreement, and thet 
he, witness, wsa not authorized to approve anything, th=t he sa not 
disposed to sey anything until defendant's return; that plaintiff 
and Hirsch asked him whether there shovld be « contract or escrow 
agreement; thet he, witness, stated thet he had not thought p=rticue 
larly shout thet, but that "if there is 4 meeting of the minds, or 
an agreement and 5 purechsser has put up 2 thousand dollars or there- 
abouts, the reat will be a matter of detail"; that plaintiff or 
Hirech aaid thet Hireoh's brother, « lawyer, was preparing 4 contract; 
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that they (plaintiff end LeRoy Hirseh) expected the contrset would 


be completed and signed the following dey; that witness stated thet 
he expected to be in his office all the following doy and thet if 
they wanted to talk to him they could do s0; that he had a conversation 
with plaintiff on Friday, August 4, 1939, at which time plaintiff 
telephoned witness that Charles 5, Hirsch, the lawyer, had been i111 
and that the contreet had not been signed on August 1, 1939; that 
there had been some other delays, and thet sitness st«ted that his 
understanding was thst his brother, defendant, sould be back the 

end of that week end would be in his office the follewing Monday. 
Defendant testified in his own behalf and stated that plaintiff 

first contacted him on March 28, 1939; thet plaintiff submitted 
various offers for the property, which were rejected; that on June 37, 
‘1939, plaintiff and LeRoy Hirach came te his office; thot Hirsch 
asked witness shat he was asking for the property and witness stated 
£15,000; thet witness also stated he would pay 2 commission; thet 

at that time witness did not know whether Hirsch was an investor, a 
manager oF = contractor or real estste broker; that he ras then 

asked whether he would be willing to take one half cash; thet witness 
said, “this will all be over within ninety days, all be built 
probably, and it looks to me like it might be workable"; that 


witness called his brother, » lawyer, who stated "it might be workebid 
that Hirsch stated “we will have to have some time to work this out"; 


that he inouired how much time was wanted and stated thet he had a 
Jot of brokers working on the property and thet he had submitted 

it to people; that he told about offers that had been made; that 
plaintiff and Hirsch answered that they wanted ten days er two 
weeks, and thet witness replied he would give them two weeks; that 
witness left Chicago on his vacation on July 14, 1939, and returned 
on Mondey, August 7, 1939; thot plaintiff telephoned him that 


morning and seid “he would like to get together vith me to talk 
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about this proposed ssle, and I supposed it wes what Mr. Hirseh had 
been in to ses me about and there had been 4 tentative appointment 
made to go to my brother's office the next dey st 10:30 in the 
morning to discuss the terms"; thet witness replied thet he had 
talked to his brother the day before and that his brother had not 
mentioned anything about a tentative appointment, that he just got 
back to werk and thet he bed other inquiries on the property; that 
plaintiff said he would like te get the astter settled; that witness 
informed pisintiff that “your two weeks were up before I went on my 
vacation and I didn't know what you were doing until I heard from 
my brother. He wired me s night letter and told me what was going 
en, and I said there will be no appointment tomorrew morning’, 
Witness further testified thet he told plaintiff thet he went home 
the night before and took papers with him and made several pages 

of pencil calculations, and that he was trying to figure out whether 
he would be better off to seli the property for cash at $15,000, or 
to build on a Kroger lease at $350 a month, or to build « much more 
expensive type of building for 2 large soncern comparable to Kroger; 
that plaintiff said he would come out to witness's house thet night; 
that witness replied thet he did not see what good that would do, and 
that plaintiff then proposed having lunch the following day, ‘ednesday, 
Auguat 9, 1939; thet they hed lunch on thet day, and that witness 
stated he did not like the fact thst plaintiff had eoncenled from 
hig thet there was a §350 lease from Kroger; that finally plaintiff 
wanted to know what defendant eas going to do; that defendant said 
he would not s@ll for $15,000; thet witness said, "I will tell you 
this, as soon as | know what I am going to do about this property, 

I will let you know the first thing, along vith obher brokers who 
are working on this deal"; thet by August 15, 1939, witness “had so 
many inquiries about this thing, I anid to my brother, * * * we've 
got to make up our minds what we are going to do here and do something, 
because I am pestered with this thing"; thet on August 16, 1939, he 
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succeeded in getting plaintiff on the telephone; thet he then told 
plaintiff that he and his brother had decided to sell fer $25,999, 
and thet he had already refused sn offer of ©17,509 for the property, * 
There is no dispute thet plaintiff »«s suthorised by 
defendant to seil the shsk eabats for the aum of 15,009 and that 
defendant agreed to pay plaintiff « broker's commission of 5%, or 
#750. According to plaintiff's version, on June 27, 1939, defendant 
said he weuld give plaintiff » reasonable time, Defendant, however, 
maintains thet LeRoy Hirsch, in the presence of pisintiff, asked 
defendant to be allowed ten days or two weeks within hich to procure 
& purchaser, and that defendant scosded by granting two weeks. 
. Defendant decleres that this period expired on July 11, 1939, It 
is conceded that a purchaser was not produced by that date. Plaintiff 
and Hireeh next epoke to William 2. Kerr, an sttorney end = brother 
of defendant, There is = sharp conflict between the testimony of 
plaintiff and Hirseh and thet of William D. Kerr ss te material 
parts of this conversation. Hr. Kerr did comeunicate vith his brother 
who was on the Peeifie coast, and apparently informed him of the 
visit and proposal of plaintiff end Hirsch. Plnintiff, (according 
to the testimony introduced in his behalf) telephoned defendant on 
August 7, 1939, the day defendant returned from his vacation, and 
told defendant thet he and his people vere rendy to elose the deal, 
alae, according to plaintiff's contention defendant told plaintiff 
on August 7, 1939, thot he was very busy and thet plaintiff should 
Gall him the next day. Plaintiff also maintains the$ he called 
defendant the next day and was informed that defendant had not 
determined whether or not to go through with the desl. Plaintiff 
further maintains that at their luncheon engegement the following day 
the desl was thoroughly discussed and defendant stated he did not 
know whether or not he would sell, that he wanted to give it further 
thought, and asked plaintiff te call him the following Mondsy, if 
plaintiff did not hear from him previous to that time, and that when 
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plaintiff called defendant the folloring Mondsy, defendant stated 

he had decided not to sell fer *15,0°0. The testimony of defendant 
aa to the conversation after defeniant's return from his vacation, 

ia at veriance with the testimony of plaintiff. He did say, hovever, 
thet on Tuesday he took various documents home with him in order to 
ealculate as to whether to make the deal, Defendant mninteins that 
the case was tried and presented to the court on the theory that 
plaintiff relied on the tender of the earnest money and the contract 
on August 17, 1939, for proof of having procured s purehsser. We 
have examined the pleadings and the testimony, and de not sgree with 
this contention. Hoth parties agree that the principal cannot revoke 
the mgency after the broker has procured a purchaser able, ready 

and willing to buy. (Purgett v. ‘einra 219 111. App. 28.) 

Where an owner of real estate employs a broker to sell it for hia, 
there ia a promise on the part of the owner to pey the broker for 
his services whenever the broker produces a prospective purchaser 
ready, willing and able to buy. hen the broker has furnished a 
prospective buyer who is ready, willing and able to buy on the terms 
end Conditions proposed, the contract is executed as far as the 
broker is concerned. (Glatt & Price v. Adama, 226 Ill. App. 321). 
¥rom these authorities it will be seen that if plsintiff procured a 
purchaser who was ready, willing and able to buy on the terms stated, 
he earned his Oommission. We are of the opinion thet there is ample 
evidence in the record to warrant the finding of the court that in 
the fore part of August, 1939, the plaintiff procured « purchaser 
who was ready, willing and able to buy for the sum of $15,009 in 
cash, which res the purchase price demanded by defendant. It is true 
that at the time the formal written contract and the 21,000 deposit 
were tendered to plaintiff, the right of plaintiff to set as a broker 
in the sale of the property had been terminsted, However, there is 
Competent testimony that plaintiff procured « purchoser whe £23 
ready, willing and sable to buy on the terms stated, prior to the 
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13 
aotion of defendant in termineting the agency. It is plain that 
the action of plaintiff in tendering » contract and = deposit, was 
done only se = step in contemplation of an expected law suit, and 
did not add or detract from his right to = comsission. The trial 
Court heard the sitnesses sand had san oppertunity to observe them, 
After a eareful consideration of the evidence submitted, we sre 
of the opinion thet the findings of the trisl judge sre not against 
the manifest weight of the evidence, 

Defendent further maintains that if the relationship 
‘of principal and agent was not otherwise terminated before August 17, 
1939, plaintiff forfeited 211 right to » commission by withholding 
from the defendant knowledge of the increase in the amount of the 
Kroger rent, This point was not put in iswe in the trial. It is 
not mentioned in defendant's affidavit of defense, Nevertheless, 
we are of the opinion that the record does not show that plaintiff 
failed to keep defendant informed as to the terms of the preposed 
deal, or that plaintiff was derelict in his duty as s brokere 

For the reasons stated, the judgment of the Municipal 
Gourt of Ghieage is affirmed, 

JUDGMENT AFFIRMED, 


HEBEL, PJ. AND DEWIS E, SULLIVAN, J, GONGUR, 
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807 1.A. 245 


MA. JUSTICE BURKE DELIVZXZD THE OPINION OF THE CouRT. 

On July 1, 1925, Abraham Jacobs, Shalem Jacobs, Sampson 
Jacobs and Elia Jacobs, being indebted in the sum of °8,0909, 
executed and delivered their promissory note for said sum, due 5 
years after dste, with interest at the rate of 6% per annum untkl 
maturity, and at the rate of 7% per annum after anturity, and on 
the same date, to secure the payment of the note, they executed, 
acknowledged and delivered a trust deed on the real estate known 
as 6140 Horth Kenneth Avenue, Niles Center, Cook County, Illinois, 
which premises were improved by 2 two story and besement brick flat 
building. On April 23, 1934, William L. O'Qonnell, as Receiver 
of the Lincoln Trust 4 Savings Bank, filed » complaint in chancery 
in the Cirouit Court of Cook County for the purpose of foreclosing 
the lien of the trust deed. On August 8, 1334, frank FP. MeGinn, 
an attorney, filed the general appesrance of Abraham Jacobs, Shalem 
Jacobs, Sampson Jacobs and Elin Jacobs and alse filed an answer, On 
Hovember 22, 1934, on motion of plaintiff, Frank Ff. Roeder was 
appointed receiver of the premises. He duly qualified as such 
receiver and took possession. A deeree of enle was entered. Pursuant 
te such decree the property ras sold by a Master in Chancery on 
December 23, 1935, to William L. O'Connell, as Receiver of the 
Lincoln Trust @ Savings Bank, the mortgagee. On January 6, 1936, a 
decree was entered confirming the special commissioner's report of 
sale and distribution, Thereafter, on Apral 18, 1936, the court 
entered an order direoting Abraham Jacobs to pay the receiver as 
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rent for the use and cecupaney of the first apartaent, the sua of 
212.00 per month. He continued to reside on the premises and 
complied with the order to psy 712.99 » uwonth rent. On April 75, 
1937, the statutory veriod of redesption having exoired, a Master's 
deed was issued to Gharles J. Albers, successor to ‘illiss L. 
O'Connell, as receiver of the Lincoln Trust é Savings Sank. On 

May 18, 1937, the solicitor for plaintiff served notice on Frank 

P. WeGinn, selicitor for defenisnts, thet on May 20, 1937, he would 
appear before the Chancellor to whe@ the case ~as assigned, and 
present the first and finel report and account of Frank F. Noeder, 
Receiver, 2nd ask that the same be appreved and the receiver dis- 
charged, On June 4, 1937, Frank F. “oeder, Receiver, filed his first 
and final report and saecount, which showed receipts of $497.00 and 
disbursements of $475.77, lenving 2 ensh baiance te the credit of 
the estate of £21.23, The receiver slso reported to the court thet 
on May 1, 1937, he surrendered the possession of the premises to 

the grantee of the master's deed. On June 4, 1357, the court entered 
an order approving the report and account, sllowing the receiver 

the belance of °21,.23 for hia services, and discharging the receiver, 
On Oeteber 19, 1939, Abraham Jacobse filed « verified petition and 
motion in the nature of a writ of error corem nobis. The petition 
recited inter alia that “during the tenure of said Frank Ff, oeder 
as receiver, on to-wit: August 18, 1936, in his onapacity as receiver 
of seid premises did employ one Leo Kearowski to spray and otherwise 
chemicealiy treat ssid premises for the purpose of exterminating 
insects and vermin infesting snid premises; thet during the course 
of their employment and while chemicselly tresting aid premises, 

and as mn direct and proximate resuit of the negligence of said Leo 
Karowski and his employee, one Larry Cooper, un explosion occurred 
and fire resuited which caused your petitioner to become seriously 
burned, shocked and permanently disabled; * * * that notwithstanding 
the fact that the hereinabove steted accident to your petitioner 
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eceurred during the temure cf the scx2id frank F. “oeder, 2s receiver, 
and notwithstanding the fset that the ssid Prank F. Seeder, receiver, 
had notice and knowledge of ssid accident, the said Frank ¥, Noeder 
did, with intent to conceal from the court the herein described 
negligent sect, fraudulently ond wilfully, whelly fail to account 

and revert said occurrence to this honorable court, and, in 
pursuance of exid wilful concealment, did sholly fsil to e«¢count 

for the expenditure of money invelved in the émployxent of the 

said Leo Karowski in regard to the ssid extermination work contracted 
for, either in the verified report and account or list of vouchers; 
ami as a result of such fraudulent concesiment the court eas kept 

in ignorance of said accident «nd as a result of said fraudulent 
Goneerlment, this court did appreve ssid report and account end 
entered an order discharging ssid Frank Ff, Hoeder 29 receiver on 
June 4, 1937, to the detriment of your petitioner; * * * thet on 
June 8, 1937, your petitioner did file « complaint in law in the 
Circuit Court of Cook Gounty entitled Jacobs vs, Hoeder, et wl., No, 
370 7046, setting forth in necessary detail the xots of negligence 
on the part of ssid defendant; that on April 30, 1938, an amended 
Complaint was filed in enid action; that the ssid Chas. 4. Albers, 
Reeeiver of the Lincoln Trust 4 Ssvings Bank, was dismissed as party 
defendant oh Jenuary 31, 1939, and thet appearance and answers 

were filed on behalf of the other defendants in seid lew suite" The 
petition prayed that the order of the court approving the first and 
final aecount of Frank F. Roeder, as receiver, and the order dis- 
charging the receiver, be vaeated, and that “this cause be con- 
solidated with the case of Jacobs va, Roeder, et al., Ho, 370 7046, 
and thet ali issues be tried in this couse as an action in the nature 
of a bill of equity to adjust the rights of the parties hereto"; 

that any judgment rendered sgsinst Frank F. Xoeder be made a dien 
upon the premises, end thet a rule be entered against Frank F. Roeder 
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a 
present « full, true, accurste and complete report and account in 
his appliecstion for discharge 8 receiver. On Octeber 14, 1939, 
Charles i. Albers, as Receiver for the iinooin Trust 4 Sevings Bank, 
filed =» written gaoticn to strike the petition sand motion of Abraham 
Jacobs. On becesber 26, 1939, the court entered an order striking 
frem ene files the petition and motion of Abraham Jagobs, to 
reverse which this appeal is preséeuted, 

The first two points urged by petitioner Jacobs are that 
(1) 4 motion in the nature of a writ of error coram nobis may be 
brought to correct errors of fact oommitted in a court of record 
within five years after rendition of finsal judguent, and (2) that 
faiiure to give proper notice of proceedings is an error of fact 
not appéering on the face of the record sufficient to sustain - 
motion in the nature of a writ of error coram nobis. Pisintiff does 
not challenge the law as announced in these two points, The third 
point presented is that "the relationship of attorney and client 
between Frank ?. MeGinn and Abraham Jacobs, had terminated on 
January 8, 19356, so thst service of notice upon Frank *. MeGinn on 
May 18, 1937, was not binding upon Abraham Jacobs." Under this point 
petitioner argues that on the entry of the deficiency decree the 
relationship of attorney and ohient censed to exist. He also argues 
that the relationship of attorney and client terminated at the expir- 
ation of the period of redemption. It will be observed that the 
notice of the presentation of the final account and report was served 
on attorney Frank PF. HoGinn 25 days after the expirstion of the 
statutory period of redemption. It is difficult to lay down a 
general rule as to when the relationship of attorney and client cesses, 
Determinetion of this question depends upon the fects and circumstances 
of esch case. It may be said that the reletionship terminates when 
the object for ehioh the attorney wens employed has been accomplished, 
Petitioner was required to take notice of the law of this state that 


it ia the duty of the receiver to surrender vossession at the expira- 
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tion of tpe period of redemption. The interest of the defendant 

in the litig tion continued throughout the redemetion period and 

until the receiver should account. Petitioner was interested in 

seeing te the apeliestion of net rents and in @laiming any surplus 

whioh might remain. As 4 tenant he was also interested in the 

termination of his tenancy under the “eceiver, which could not 

Continue beyond the period of redemption. It is «4 mtter of coumon 

knowledge that the practice in the courts of this county sanctions 

the serving of notice of the applicstion for the aporovel of 

— yeoeivers' current and final accounts, on the attorneys of records 
The interest of the client in the subject matter does not end with 
the entry of the decree or the confirmation of the asle, but it 
continues until the receiver hae been discharged, It is interesting 
to note also that the petition filed herein does not say that 
Mr. MeGinn, the sttorney, failed to advise him (petitioner) th=t 
notice hed been served, It is remarkable that although petitioner 
knew or should have known thot under the usual course of procedure 
the final repert and ascount of the receiver would be presented 
shortly after Msareh 23, 1937, when the period of redemption would 
expire, he nevertheless took no action to have the ofder (of June 4, 
1937), approving the account, set saide until Cetober 10, 1939, 

Finslly, petitioner insists that "the fraudulent concesl- 

ment of pertinent fsots by the receiver appointed by the court, in 
his sccount and report concerning property entrusted to him, is en 
error of fact not appeoring of record within the meaning of See, 72; 
that the trial court being a court of equity had the power to vacate 
the order entered in reliance of fraudulent representetions of an 
officer of court, and should have vacated said order and granted the 
relief prayed for". It will be noted that the petition dees not 

4 dite charge thet the receiver Noeder had notice or knowledge of 
the accident. The petition does assert that "notwithstanding the 


fact the hereinabove stated accident to your petitioner occurred 
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during the temure of the said frank F. ‘oeder, ss receiver, and 
notwithstanding the fset that the ssid Frank ¥. Seeder, receiver, 
had notice and knowledge of seid sccident, the snid frank F. Seeder 
did, with intent te concenl from the court the herein described 
negligent act, fraudulently and wilfully, wholly fail to sccount 
and report said occurrence to this honorsble court*, This amounts 
to an inference thet the receiver did have notice or knowledge of 
the accident. The petition, however, is silent as to when cor in 


what manner the receiver sequired knowledge of the accident, nor 


ig there any allegation in the petition, or elsewhere in the record, 


thet the receiver failed te use due enre in the selection of Leo 
Karowski for the work of exterminating vermin from the building, or 
that the latter and his helper were not skilled, experienced and 
fit persons to perform thet particular work, fe sre of the opinion 
that the petition does not set forth valid ground for relief under 


- Seetion 72 of the Civil Practice Act, For the reasons stated, the 


order of the Circuit Court of Yook County entered December 26, 1939, 
is affirmed, 
ORDER APYIRMED. 


HEBEL, P.J. OONOURS, and 
DEWIS E, SULLIVAN, J. DIGGENTSy 
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BERNICE GROSSMAK, 






Ve 





HERMAN GROSS: / h — eae 
— ed 07 é Le AAS ke 24 6 

MRe JUSTICE BURKE DELIVERED THE OCFiNnION GF THE COURT, 

On Getober 7, 1939, plaintiff filed her cemplaint in the 
Superior Court of Cook County and therein represented that the 
parties were married on July 28, 1938, thst she conducted herself 
as a goed and dutiful wife; that on M«rch %, 1939, without any 
provocation or justification, defendant abandoned her; that she 
lived separate and apart from hima without any fsult on her part; 
and she prayed for an saeccounting, for temporary alimony, for an 
injunction end for separate maintenance. On october 3, 1933, 
the court granted a temporary injunction. On Ostober 29, 1939, 
the court granted a further injunction. These orders were granted 
without previous notice to the defendant and the giving of a bend 
wag excused, After the issuance of the injunctions, the defendant 
filed a motion to strike the complaint, vacate the orders for 
the writs of injunction and to dissolve the injunctions. The court 
did not comply with the request of the defendant fer an immediate 
disposition of the motion and defendant appesied from the intere 
locutory orders granting the temporary injunctions, Our opinion, 
reported in Grosgman ve. Grossman, 304 Ill. Appe 507, filed April 10, 
1940, agreed with the defendant that plaintiff did not make a 
showing sufficient to warrant the chancellor in granting the 
injunctions without notice, and that she also failed to make » 
showing sufficient to authorize the chancellor to exeuse the giving 
of s bond, We decided, however, thet the motion did not raise any 
point that the injunectional orders were improperly issued without 
notice, nor that the court improperly waived the wiving of » bond, 
We held that the defendant having waived the points that the 
injunctions were improperly issued without notice and without bond, 
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could not be heard to object on suéh grounds. On May 19, 1240, 
(after our mandate was filed) defendant was granted leave to file 
an amended motion to vaeate the injunctional orders, This amended 
motion urges, for the first time, the points that the injunctions 
were improperly isaued without notice and that the giving of « 
bond was improperly excused. On the aame day the court entered 
an order thet the amended motion to vaeate and set aside the 
injunctional orders, be dismissed, and that the relief therein 
requested be denied, to reverse which this appeal is prosecuted. 

This appeal again raiges the two pointe which were urged 
in the previous appeal and which we decided adversely to the 
defendant. We then ruled that he waived these pointe by his failure 
to raise them in his motion. By the amended motion he dees raise 
the two points. However, it is obvious thet having waived the 
points, hé cannot now raise them Our view is that the previous 
opinion disposed of the two points that are urged in the instant 
appea}, Prior to filing her brief, plaintiff filed « motion to 
dismiss the appesi, One of the grounds asserted therein is that 
eur previous opinion determined that the defendant head waived the 
questions now presented by this appeal. je took this motion with 
the case, 

Having read the abstracts and briefs, s¢ are now of the 
opinion that the motion to diamiss the appeal should be allowed, 
Because of the views expressed, the appeal is dismissed at 
defendant's costs. 

APYELL BVISHISSED, 


HEBEL, Peds CORGURS, and 
DENIS EB. SULLIVAN, J. DISSENTS, 
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the price of the safé wae $400 and defendants paid *109 and were 
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HERRING-HALIMMARVIE got COM 
&® Gorporntion, 
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Wy" ace ¥ 
PAUL KORSHAK, LESTYR Kgh Digg ae 
HARRIS, LIPMAR. HARA é Y GRICAGG, 





business as CHIGESE SPATE PiewERs, 


LTD., Appellants. 2 ty 7 T A. 2 4 6* 
WR. JUSTICE GENIS E. SULLIVAN DELIVERED THE OPINIGH OF THE couRT. 
Plaintiff Hérring-Heli-#«rvin Safe Company, — eorporstion, 
brought suit sgeinst Paul Kershak, Lester Korshak, avid Harris, 
Lipman Harris, doing business as Chiesgo State Pawners Ltd., to 
regover the balance of 9200 whieh plaintiff alleges is due it on 
the surchese price of « safe sold and delivered by plaintiff te 
defendants. A trisl wees had in the Municioal Court which resulted 
in a finding snd judgment being entered in favor of pisintiff for 
$200, and costs agninst the defendants on their counter-cinia, from | 
which finding ond judgment defendants bring this appesl. i 
No cuéstion is raiséd on the plesdingse { 
The evidence shows thet the defendsnts wanted to purchase 
a new sofe and called at the place of business of the plaintiff; 
that defendants seleeted one of the sefés which was ister delivered 
to them and a contract was entered into bet»een the partica; that 


all@wed « eredit of $100 on an old safe which they traded in st the 
time of purchase which ess equivalént te $206, for which they 
ree@ived credit, and that the balance then remaining due was $200, 
for the payment of which suit eas instituted. 

it further appears from the evidence that after the safe 
was received by defendants they requested that plaintiff take the 
aafe back as it was toe heavy for their use; thet plaintiff 
refused to teke the safe back and defendente continued to use the 
safe and were still using it up to the time of the trial, 
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Ne question of iaw is involved in this case, but it is 
mostiy one of facte 

Inasmuch as defendants bought the gafe, paid pert ef the 

purchase price, accepted the safe when delivered and heave not 

returned it to plaintiff and no fraud is slleged or prevep,we think 
the trial court =ss justified in entering judgment in fevor of 
phaintiff for 200, whth coste against defendants. 

For the rensons herein given the judgment of the 
Municipal Court ia affirmed, 

| JUOQMERT AFFIRMED. 


HEBEL, Pod, AWD BURKE, J. GONCUR, 
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AWHA KOVAB, 






MUNICIPAL COURT 


* nt 


OF GHICEGO. 


307 IA. 247 


MR. JUSTICE O2NIS EZ. SULILIVAR DELIVERED THE GPIRION OF THE Coat, 





BODERN MUTUAL 
® Gorporation, 


This suit was breught by Anna Kovae on an insurance 
policy issued by wodern Mutual Insurance Sompany on the life of 
Peter Kovae who later died on September 37, 1936, in which policy 
Anna Kovae was named as beneficiary. The policy was for 1,990 
and plaintiff alleges tht defendant refuses to pay same. 

The defense interposed to the suit waa thet the policy 
lapsed because of non-payment of premiums and that the policy vas 
not in force at the time of the death of Peter Kovae; that plain- 
tiff had assigned her interest in the policy and has no further 
interest therein; thet the policy had been issued through mis- 
statecents fraudulently made by the inavred in order to obtein said 
policy, and that the maximum amount to be paid on said policy is 
for $330, 

Plaintiff filed an affidavit for a summary judgment under 
Reale lili of the Civil Practice Act of the Municipal Court. 

interrogatories were filed with plaintiff's claim, 
Defendant's answer thereto stated that if there ess anything due 
it was for only #530, but that they had a defense regarding eid 
Glaim, but it does not state what constituted such defense, The 
defense as it appears in the record before us is not sufficient, 


and that which does appear consists of mere conclusions. 

From a review of the record before us, we think the trial 
court was justified in finding for the plaintiff in the sum of $320 
and costs. Therefore, the judgment of the Municipal Court is 
hereby affirmed, SUDGUENT AFFIRNED. 

HEBEL, 7.3. AWD BURKE, J. CONCUR, 
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IN BEE MATTER OF THE —— OF 
ELIZABETH PL 








WALTER PLUM 
ve \ i 
CHARLES PLUMMER, 378 
Appellee, 


MR. PRESIDING JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 

Walter Plummer, hereinafter referred to as contestant, 
appeals from an order of the Circuit court admitting to probate 
a document purporting to be the last will and testament of his 
mother, Elizabeth Plummer, deceased, 

The will was executed June 6, 1939. Elizabeth Plummer, 
the testatrix, died June 24, 1939, following a severe illness 
attended by various complications, Dr. Joseph Sodaro of Forest 
Park, attended her May 21, 1931, and testified that when he was 
introduced to her she did not respond and was reluctant to talk 
to him or explain her complaints, Upon examining her, he found 
a cancer of the uterus and a diseased liver, She was very 
emaciated and the physician described her as the "thinnest patient 
I had ever seen," all “skin and bones." Her principal ailment was 
an acute diabetic condition, The physician suggested insulin treate 
ments and a nurse, and based upon reasonable medical certainty it 
was his opinion that she would live from one to six weeks, He 
said that the diabetic condition in which he found Mrs, Plummer 
would affect the mind and put the patient in a state of coma or 
near coma, that "as one reaches the state of coma, it affects the 
mind, They can do things that they don't know they are doing, 
Their state of mind is cloudy and they cannot think clearly. A 
person in the condition I found irs, Plummer * * * was not in condi- 


tion to transact business, I saw her the next time June 12, 1939, 
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mee 
at her home, They had gotten a nurse, She was propped up in 
bed, It seemed more difficult for her to breathe, i got no 
response to my questions in any sensible way. Her condition was 
worse, I saw her again on June 16th. Her condition was worse 
and she was in a semi-comatose condition, From the condition that 
I found Mrs. Plummer in on May 21, 1939, and on June 12, 1939, she 
was in no condition to have executed a will on June 6, 1939, and 
be of sound and disposing mind," 

When the will was executed the testatrix had become so 
ill that because of her diabetic condition she was unable to see, 
The will was drawn and executed under circumstances described by 
Sylvia Barker, one of the attesting witnesses, as follows: 


"I talked with her (the testatrix) and Charlie (the 
proponent of the will, who is named as executor therein, one of 
her sons) the same day. At 2.00 P.M. of the same day. Charlie 
and I were present when I got in there. Mrs. Plummer was 
mumbling and mumbling, and talking about money and everything; 
that Walter, Tess and George (her other children) had money 
borrowed out, and sim was saying she asked about the money and 
everything between the two of them, and then they were talking 
about money they had, and the different amounts, and then Charlie 
told his mother * * * to make out a will, and he told her that 
she was to leave five hundred to Walter and George, and the rest 
to himself. We stayed there a few minutes and went back to my 
home, * * * When I got there Charlie said, ‘How are you going to 
write it7' I said ‘Charlie, I don't know how she wants one thing.’ 
‘Now’, I said, ‘your mother ought to get another lawyer,' and he 
jumped up and he called Siegler (attorney for proponent} and he 
told Mr, Siegler that the will had to be drawn up right away, that 
his mother was going to die any minute, He was at my house and I 
was going to typewrite it. * * * Charlie talked to Mr, Siegler on 
the phone, and he took notes while talking there, and he told me 
‘You want to take down on the typewriter what he had taken from ir, 
Siegler on the telephone, I never spoke to Mr, Siegler on the 
telephone in my life. 


"0, After the will was written up, you took it back to 
ir, Plummer's house, did you? A. Wo, I did not. Charlie did, 
I wes with Charlie. We went into the room and she signed it. * * * 


"Q. Who asked Mrs. Plummer to sign the will? 


"A, Charlie did, As we were going into Mrs. Flummer's 
house, prior to signing the will, when we got out of the car, 
Charlie said, ‘If Walter is around, just change the subject about 
the will, because Walter is trying to get a deed from my mother 
and I got to get her mame on the will.' 'She is going to leave 
$500 to Walter and George and all the rest to me.' He said ‘Why, 
it would be a crime for her to die without a will.’ Charlie put 
the pen in her hands, At the time Charlie asked her to sign the 


will, Mrs, Plummer drew back and did not want to sign it and 
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Charlie said, 'Oh, ma, come on,* Then Mrs, Davies (the nurse, 

who was another attesting witness) and Charlie propped her up in 
bed. Charlie put something under the will and held it up, and 
Helen spelled out the letters, Then when it was over, she said 
that the 'E' had been left out and the 'T'’ was not crossed and 
Helen then put them in there, Charlie and irs, Davies held her 
up from the bed, Ome was on one side and one on the other, Her 
condition was dreadful. I thought she would die any minute, She 
was all emaciated. She was like a bag of bones. There was 
nothing to her, She did not respond to questions or things that 
were said, then Charlie said I got the will ready, she drew back 
and did not want to sign it. Then Charlie said, Oh, ma, and then 
they pulled her up and Charlie put it under her, * 4 When they 
propped her up and signed the will, I don't think she knew what 
she was doing, I don't think she realized everything that was 
going on. I did not have any other conversation with her, She was 
mixed what was paid up all around and the money she used, 

Charlie was prompting her and telling her. I talked very little 
to Mrs. Plummer, Charlie was in and out prompting her, She said 
she intended to make me executor, and I said, 'No, I would not do 
it.' * * * She kept on saying what money she had and what money 
Walter and Tessie owed. It was unintelligible. I noticed the 
way she kept mumbling over and over, She certainly was not straight 
in her mind about it, because she did not know whether they had 
paid it back or not. She kept mumbling all the time and repeating 
over and over about her money they had, Walter, George and 
Tessie, 


"The Court: Did Mrs. Plummer ask you to sign the will 
as a witness? A. No, 


"Did she ask irs, Davies? A, No, 


"I typewrote the will * * * not from my own knowledge, 
but was given to me by Charlie Plummer,” 


The other attesting witness, Helen Davies, was the nurse 
on duty. The salient portions of her testimony relating to the 
execution of the will are: 


"9. Did you believe her to be of souhd mind and dise 
posing memory at the time she signed that instrument? 


"A. She knew she was making a will. 


"Q. Did you believe at the time she put her name down 
there she was of sound and disposing mind and memory? 


"A. I would not know any other answer but how I expect 
she knew she was signing the will. She told me it was her will. 
* * *# on the day the will was signed Mrs. Plummer was very sick, 
she was emaciated, repeatedly sick to her stomach and in a general 
bad condition. 


“Mir, Guerine: Q. What was her mental condition ani 
how did she act? 


“A. She was confused and worried and expressed her 
worry in words to me, She was afraid somebody was going to steal 
her money. She said that to me. She was unable to tell the 
difference between a one dollar bill and a five dollar bill. 


She would whisper to me and ask me to help her take care of 
her money, When I went into the room, Charlie would stop © 
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alae 
talking, They would not talk in front of me. On the day the 
will was signed she was confused all the time, every day. She 
mumbled at times. 

"9. Isn't it a fact Mrs, Davies, that she drew back 
and acted as if she did not want to sign it? A. I don't ka. 
It could be interpreted that way. She was confused and worried 
about everything, * * * Charlie put the will underneath ner and 
put the pen in her hand, Hither I or Gharlie spelled the letters 
and told her what to write. I spelled them out, if I remember 
correctly. After the will was signed, Charlie swore me to secrecy 
and not to tell anybody. * * * On the day the will was signed, 
I did not hear her discuss business and carry on a rational con-= 
versation, She was in a daze part of the time,* 

Both Sylvia Barker and Helen Davies had subscribed as 
attesting witnesses bo the will. The attestation clause is in 
the regular statutory form, and includes the statement that at the 
time of the execution of the will the witnesses believed the 
testatrix to be of sound and disposing mind and memory. Upon 
trial in the Circuit court, however, Miss Barker entirely repudiated 
her opinion and gave her reasons therefor, as hereinbefore set forth, 
and Mrs. Davies, while testifying that she believed Mrs. Plummer 
knew she was executing a will, stated that Mrs, Plummer was seriously 
ill, hazy and confused, and at best her testimony indicates that she 
entertained considerable doubt as to the testamentary capacity of 
the testatrix. 

There is substantially no dispute in the evidence. Mrs, 
Plummer was desperately i111 and in the last stages of diabetes, 
besides other organic complications, Her attending physician 
was of the opinion, from examinations made shortly before and after 
the execution of the will, that the diabetic condition in which he 
found her had affected her mind, that she was in a state of coma, 
or near coma, that her mind was cloudy and hazy, and that she was 
not competent to transact business or to execute a will on June 6. 

Where the attestation clause of a will is in due form 
and the will bears the genuine signature of the testatrix and the 
subscribing witnesses, it is prima facie evidence of the due execu= 


tion of the will. (Brelie v. Wilke, 373 Ill. 409.) But this prima 


facie evidence may be overcome by the testimony of witnesses, In 
this proceeding the attesting witnesses themselves rebutted the 
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prima facie case, There was other competent evidence indicating 
that irs. Plummer was approaching a state of coma, that her mind 
was clouded and hazy and that she had no clear conception of the 
disposition of her property. The record does not indicate that 

the will was read to her and it is clear that she did not and could 
not read it herself, ‘Witnesses for proponent testified generally 
to the effect that they had known her for many years, had seen her 
twenty or thirty days before the will was executed, and that she 
appeared to be of sound mind. But none of these witnesses had seen 
her at or about June 6, after she had become permanently confined 
to bed, lihile it is true that where a witness who has subscribed 
to a will, stating in the attestation clause all the facts required 
for a proper attesting of the will, testifies on the hearing to a 
contrary state of facts, his or her testimony should be closely 
scrutinized; nevertheless, the evidence in this case relative to the 
circumstances under which the will was made, and the physieal and 
mental condition of the testatrix, overwhelmingly demonstrates that 
she was physically and mentally unable to make a will. In fact, 

it appears from the evidence that the instrument was prepared under 
the direction of proponent, who was named as executor in the will 
and the principal beneficiary thereunder, He procured the witnesses 
and requested them to sign as attesting witnesses, under circum 
stances indicating that St was his will rather than hers, 

Section 2 (chap. 148, Ill. Rev. Stats. 1939) on Wills, 
provides that before a will is entitled to probate four things must 
occur, namely: the will must be in writing and signed by the testator 
or testatrix, or by some one under her direction; it must be 
attested by two or more credible witnesses; two witnesses must 
prove that they saw the testatrix sign the will in their presence, 
or that she acknowledged the same to be her act and deed; and that 
two or more witnesses must swear that they believed the testatrix 
to be of sound mind and memory at the time of the signing. The last 
requirement is entirely absent in this proceeding, Neither of the 
attesting witnesses was of the opinion that the testatrix was of 
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sound mind and memory when she made the will, and under all the 
circumstances of this case we think it was error for the Circuit 
court to admit it to probate. Therefore, the order of the Circuit 
court is reversed and the cause is remanded with directions to 
enter an order denying the admission to probate of the alleged 
wille 


ORDER REVERSED AND CAUSE REMANDED 
WITH DIRECTIONS. 


Seanlan and Sullivan, JJ., concur, 
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ALEX ®, SCHULTZ (Plain; 
and counter defendantfbelow), «°° ) 


oe, 
— 


SADIE K. SCHULTZ (Def€ndant ) 
and counterclaimant below), 


) 
Appellee, ) 307 LA 3° re 78* 


MR.PRESIDING JUSTICE FRIEND — ana OPINION OF THE COURT, 
Plaintiff, Alex W. Schultz, filed a bill for divorce 
against his wife, Sadie K. Schultz, charging specifically several 





Ve 





acts of cruelty. Defendant thereupon filed a counterclaim for 

separate maintenance, also charging cruelty, and alleging that 
plaintiff had left her April 20, 1938, without any cause, ground 

or provocation, refusing to return and cohabit with her, although 
requested to do so. A full hearing was had before the chancellor, 
resulting in the dismissal of plaintiff's bill and the entry of a 
decree in favor of defendant, awarding her custody of a minor 

daughter born of said marriage and $31 a week for separate maintenance, 
as wéll as attorneys' fees and costs of the proceeding, 

The Schultzes were married in June, 1919, and resided 
together from that time until April 20, 1938, except for a short 
period of separation in 1925. For some time prior to the final. 
separation they occupied separate living quarters under the same roof 
and did not cohabit as husband and wife, Mr, Schultz was engaged in 
the scrap iron business, and his older daughter, Esther, who was 19 
years of age at the time of the trial, was employed et his place of 
business, The younger daughter, Miriam, who was 16 years of age at 
‘the time of the trial, attended school, 

The specific acts of cruelty charged by plaintiff are 
alleged to have occurred May 15, 1937, July 18, 1937, and April 29, 
1938. Plaintiff testified that on the first of these dates defendant 
struck him on the head with both hands, from which he sustained 
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bruises, Dr. Billow, the family physician, offered corroborating 
testimony for this act of cruelty, testifying that when he was 
Called in May, 1937, urs. Schultz was very nervous and sick in bed 
and from the conversation and history it appeared that Mrs. sehultz, 
in a moment of hysteria, had wanted to commit suicide and exert 
violence against her husband, He said that Mr, Schulta's head was 
a "little bit seratched," and that he administered morphine by 
hypodermic to quiet Mrs, Schultz, and continued to administer 
sedatives for several days thereafter until the parties stopped 
calling him, 

Ben Friedman, another witness called on behalf of plain=- 
tiff, had known the parties for upward of twenty-five years, and 
had, together with his wife, visited their home many times. Friedman 
testified that Mrs. Schultz indulged in a great deal of argument with 
her husband and that he had a conversation with her about their domese 
tic affairs in Soath Haven, llichigan, in July, 1937. While there, he 
noticed a mark on Mr. Schultz's forehead, and upon inquiry was told 
by Mr, Sehultz that his wife had struck him, 

Ben Schiffman, another witness, testified that he was not 
well acquainted with lirs, Schultz, but had known her husband for about 
ten years; that in March, 1938, he visited Schultz's place of business 
and as he entered the office he heard an argument attended by conside 
erable “hollering and talking real loud;" that as he was about to 
leave the office Mrs. Schultz raised both hands and struck her husband 
in the face, Sam Schultz, plaintiff's brother, testified generally 
that Mr, Sehultz was a good husband, but that his wife did not treat 
him well; that March 25, 1938, she came into Schultz's place of busi- 
ness and asked for some money and refused to leave “until she got the 
money," and struck him over the head; that several weeks later in 
April, 1938, Mrs. Schultz came to the shopand agahasked for money, 
requesting $200, When Mr. Schultz told her that he did not have it 


she “grabbed a piece of iron off the floor and hit him on the 
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shoulder; that his shoulder was bruised; that when he turned to 
call the police she walked out, and practically ran away." 

@n behalf of defendant and in support of her charges of 
cruelty under the cross bill, Al J. Sehultz testified that he had 
appeared in court under subpoena; that he was a cousin of plaintiff, 
and had been engaged in business with him from 1927 to 1930, and 
from 1932 until 1938; that from his observation Mrs. Schultz did not 
treat her husband “any different than any wife treats her husband, 
He had an awful bad temper, I never saw an exhibition of his temper 
at any of my visits at his home , but saw it once at the shop." He 
had seen Mrs, Schultz in the shop on only one occasion, in March, 
1938. The parties were still living together at the time, iirs, 
Schultz came in and asked for $200, The witness testified that Mr, 
Sehultz "got hot and hit her and she fell down, Abe Altman grabbed 
him and pulled him away from her, She picked herself up and walked 
away. She did not hit him on that occasion. I never saw her in the 
shop again at any time," 

It appeared from evidence adduced upon the hearing that 
Mr, Schultz was on very friendly terms with a Mrs. Ross, mother of 
three children, who was separated from her husband. Mrs. Gussie 
Goldstein, called on behalf of defendant, testified that she had 
known the Schultzes for about ten years, had visited at their home 
and had met them at social functionsand at summer resorts on several 
occasions, and that Mrs, Schultz had always treated her husband with 
consideration, She said that the last time she saw Mr, Schultz was 
in 1938, in South Haven; that he had a woman in his car and when the 
witness inquired what had become of his family he said he had filed 
a bill for divorcee; that in July, 1939, she saw lr, Schultz sitting 
on a bench on the pier with another woman, “with their heads to- 
gether,* 

The older daughter, Esther, likewise appeared in court in 


response to a subpoena, With reference to the occasion in May, 1937, 
she testified that her father and mother had had an argument, and 
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that her mother became hysterical and fell to the floor. Dr. 
Billow was called and administered sedatives to quiet her, She 
testified that she had never seen her mother strike Mir. Schultz 

nor had she seen any bruises on her father at any time. ahe anké 
that the parties got along fairly well together, except for 
occasional arguments such as occur in many households. She said 
that for about a year prior to the separation her father and mother 
were not on speaking terms, but living in the same house and 
eccupying different rooms, “Father did not make an effort to speak 
to her, but she on fifteen or more occasions made efforts to speak 
to him. His response was to leave him alone." She then related 
her observations with reference to lir. Schultz's relationship with 
Mrs. Ross. The witness had first met Mrs. Ross at a ecard party, 
and later saw her at South Haven, where she occupied a cottage 
several miles from that of her mother's, She testified that Mrs. 
Ross was in South Haven from July, 1937, until September of that 
year, and produced three letters written by iirs. Ross to her father, 
dated respectively July 29, 1938, August 5, 1938, and August 12, 
1938. All these letters are of an endearing and intimate character 
and indicate a close relationship between the parties. In one of 
them she says that when evening comes she gets "so lonesome that I 
just don't know what to do with myself. I do hope that maybe you 
will be able to come here & stay for a few days, that would be 
wonderful. * * * J will be waiting for your call Sat. so until 
then I remain your Nettie." In the second letter she says that "I 
found your letter and believe me I was overjoyed, * * * Do not forget 
that I shall wait for you Saturday night. Your Nettie." In the 
third letter she again acknowledges receipt of a letter from lir, 
Schultz, and says that she is glad that she 'phoned him yesterday, 
because she was very restless and felt much better after she had 
talked to him. "You inquire if I would care to stay here another 
week, I do not know what to say, because while it is indeed 


extremely hot, I can not enjoy my stay here beeause I am very 
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5 
much lonesome for you. However, we will see about that when you 
come out here whether I am to stay here or go home," 

Esther Schultz further testified that she visited the 
cottage of lirs, Ross in the summer of 1937, and later had a conver- 
sation with her father. She told her father that she had asked Mrs, 
Ross to leave him alone, to which Mrs. Ross replied, "I am sorry, 
you better go to your father and talk to him, Don't come and talk 
to me." She said that in the course of this conversation her father 
said that Esther “could not dictate his friends to him," and that he 
was “old enough to choose his friends for himself, and * * * to do 
whatever he pleases," She further said that she had talked to him 
at other times about irs, Rdss, and that he always made the same 
reply. Esther also testified that during this period she had 
occasion to hear from lirs. Ross, who telephoned to the home of 
irs, Schultz on two occasions and asked for Mr, Schultz. Esther's 
testimony was generally to the effect that she loved both her father 
and mother and did everything possible to promote harmony between 
them; that Mr. Schultz was a good husband and father, and that Mrs, 
Sehultz treated him with consideration. 

After the separation lir. Schultz took an apartment in the 
same building where Mrs. Ross lived and Esther testified that she 
frequently saw his automobile parked in front of the house, 

The younger daughter, Miriam, who was attending high 
school at the time of the trial, said that she had never seen her 
mother “raise a hand to strike father," and that although her father 
swore at her mother, she had never seen him strike her, 

Earl Schultz, plaintiff's nephew, testified that he was 
employed at his uncle's office in the summer of 1937 and until 
September, 1938; that he knew Nettie Ross, and had seen her in the 
Place of business in his uncle's company. He had also talked to 
her on the telephone on several occasions and conveyed messages 
from her to iir, Schultz, and mailed letters from him addressed 
to Mrs. Ross, 

After a full hearing the chancellor was of the opinion 
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that the complaint was not sustained by the evidence and said: 

"J believe that she has had more trouble with him than he has 

with her, and when he says he has been a dutiful husband - I am 
inelined to think that you don't get to be a dutiful husband by 
carrying on an affair with another married woman with three child= 
ren, and that seems pretty well established by the evidence, * * * 
I think he has made out a case of separate maintenance, I believe 
$31 a week would be a proper order for support, * * * You may 
present a decree, * * * For the benefit of the record we are basing 
the finding on a $65 a week drawing account, Two Hundred eighty- 
five dollars attorney's fees and costs of this proceeding. * * *," 

As ground for reversal it is urged that the decree for 
separate maintenance is not supported by the evidence; that separate 
maintenance, being a statutory remedy, the defendant must prove that 
she is without fault, and that the court erred in dismissing plain- 
tiff's complaint. While it is fairly clear that the parties were 
incompatible and had frequent arguments over matters which are not 
related to the charges of cruelty, it is undisputed that Mr. Sehultz 
left his wife's home without any explanation and after having apparent~ 
ly planned to leave for some time in advance, Nothing occurred April 
20, 1938, or immediately prior thereto, to justify his leaving, It is 
evident that many of the altercations described by the witnesses 
resulted from his relationship with Mrs. Ross; that lirs. Schultz knew 
all about this affair and rightfully resented it. The chancellor who 
heard the evidence was in a better position to judge of the credie 
bility of the witnesses who testified for the respective parties 
affecting the charges of cruelty and misconduct, and after a careful 
examination of the record we are not disposed to disturb his finding, 

Plaintiff complains as to the allowance made for alimony and 
support of the younger child, The chancellor based this on an income 
of $65 a week, The allowance of attorneys! fees is not questioned, 


The record shows that according to plaintiff's own testimony he drew 


approximately $60 a week, and sometimes as much as $100, from the 
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corporation of which he was a half owner. In addition to that he 
was paid his daily expenses, such as meals and incidental expenses, 
and was provided vith an automobile for his private usé, The business 
operated by plaintiff and his brother deals in waste material in’ which 
daily purcheses are made of approximately $200 to $300, The sales of 
the company run from $6,000 to $10,000 a month, making an annual turn- 
over of about $100,000, fhe plant on which the business is operated 
is owned by the corporation, and consists of two buildings. Defendant, 
on the other hand, has no income whatsoever and is entirely dependent 
upon plaintiff for support and maintenance. ‘She has reached an age in 
life when there is no reasonable expectation that she can go out and 
@arn any money. Her inability to perform any work except household 
duties left her entirely dependent upon the amount awarded by the court. 

Defendant was clearly living separate and apart from her 
husband at the time of $he trial and the chancellor found that it was 
without fault on her part. He was also of opinion that plaintiff's 
complaint was not proved, We find ne convincing reason for dis- 
turbing the findings of the chancellor and the decree should be 
affirmed. It is so ordered, 

DECREE AFFIRMED, 

Seanlan and Sullivan, JJ., concur, 
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JACK SCHUMAN, 
Appellee, 


) 
) 
) 
Ve ) 
MARY DAUSCH, a widow : 
et al., ) 
Defendants ) 
) 


ON APPEAL OF ISADORE WOLF, 
Appellant. . 








MR. PRESIDING JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 

In 1933 Chicago Title & Trust Company filed a bill to 
foreclose a first mortgage, naming as defendants the owner of the 
equity, Isadore Wolf, judgment creditor, and others. While that 
suit was pending Jack Schuman, plaintiff herein, filed a bill to 
foreclose a second mortgage on the same property, also naming as 
defendants the owner of the equity, Isadore Wolf, the judgment 
ereditor and other necessary parties. Wolf thereupon filed a 
motion to strike the second mortgage foreclosure complaint, upon 
the theory that it would cast a hardship upon him and other parties 
to the suit to incur the additional expense of defending two 
proceedings, that the two proceedings constituted a multiplicity 
of suits, and that the second complaint was filed for the purpose 
of harassing him and other defendants. The chancellor denied 
the motion, Wolf elected to stand by his motion and was defaulted 
and subsequently a decree of foreclosure was entered against him 
and others, Wolf appeals from the ruling of the court and contends 
that under par. 172, sec. 48, p. 2420 of chap. 110 (1939 Ill. Rev. 
Stats.) the court should have dismissed the bill because of a prior 
suit pending. 

The rule is well settled that in order to sustain the plea 


of another action pending at law or in equity it is essential that 
it shall appear not only that there is a prior action pending 
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between substantially the same parties, but also that the cause 

or causes of action and the issues involved are substantially 

the same in the two suits, (1 Corpus Juris 61.) The two suits 

in question were different and separate actions, One sought the 

foreclosure of the lien of a first mortgage trust deed, whereas 

the second action was brought to foreclose the lien of an entirely 

different and separate mortgage under a separate instrument, 
Wolf's counsel argues that Schuman, complainant in the 

second suit, could have filed a eross bill in the first foreclosure 

proceeding and secured all the relief that he could hope to obtain 

by a separate suit. While this may be true counsel cites no 

authorities and we know of none which would require Schuman to 

proceed in that manner. In Torpe v, Letts, 177 Ill. App. 288, 

the court said (p. 289); "Whatever the nature of said prior suit, 

we do not understand that Pretzsch could have been required to 

file a cross bill to foreclose his lien." Citing Jones on 


Mortgages, vol. 3, sec. 1445 and Muleahey v, Strauss, 151 Ill. 
70, In Muleahey v, Strauss, 151 111, 70, plaintiff filed a bill 


to foreclose a mortgage to which certain of the defendants filed 

a plea alleging a prior suit pending which had made the holder 

of the mortgage/party defendant, The plea was overruled and upon 
appeal the court said (p. 83): “We are not prepared to hold, that 
the appellee was obliged to assert her rights by such a cross bill, 
rather than by an Original bill," 

None of the cases cited by defendant holdsthat the junior 
mortgagee must file a cross bill when he is made party defendant to 
a first mortgage foreclosure, The cases relied upon by Wolf involved 
generally suits where there was a prior suit pending by either the 
Same plaintiff or some other person in a representative capacity 
acting for plaintiff under the same cause of action, 

We are of opinion that the chancellor properly denied the 
motion to strike, The order of the Superior court is affirmed, 


ORDER APPIRMED, 
Seanlan and Sullivan, JJey concur, 
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an Illinois 4 a 
as Trustee, et * 
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EAL FROM CIRCUIT COURT 


OF COOK COUNTY, 


307 1.A.380' 


BANK AND TRUS 
et al. 3 ; 
‘cout 


was 
A. F. GARTZ,.JR., and HERBERT 
P. CRANE, 
(Defendants) Appellants. 
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MR, JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 

A complaint, and amendment thereto, in equity was brought 
by The Northern Trust Company, as trustee (Emily H. Junkin, who was 
Emily Hutchinson Crane, the widow of Richard T, Crane, deceased, 
was subsequently joined as co-plaintiff), against the executors 
of the will of Richard T, Crane, Jr., deceased, and the trustees 
thereunder, and Florence H, Crane, the surviving widow of Richard 
Tt. Crane, Jr., as distributees of his estate, and Charles R, Crane, 
to enforce against them certain obligations assumed by Richard T, 
Crane, Jr., and Charles R. Crane under a contract with mmily Hutchinso 
Crane, dated December 2, 1912, to provide her with an annual income 
of $100,000 during her lifetime, The complaint as amended sought toe 
enforce against defendants Kate C. Gartz, Mary C. Russell, Frances 
C. Lillie, Emily C. Chadbourne and Herbert P, Crane, sisters and 
brother of Richard T, Crane, Jr., and Charles R. Crane, and against 
A. F. Gartz, Jr., as assignee of Kate C. Gartz, certain obligations 
which it is alleged the said sisters and brother had assumed toward 
Emily . Junkin under the terms of a so-called family settlement 
agreement dated June 11, 1914, as supplemented by a trust agreement 
entered into by them with The Northern Trust Company, as trustee, 


under the same date, which was attached to and made a part of the 
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family settlement agreement as Exhibit E, The complaint as amended 
also sought personal recovery from the said members of the Crane 
family of existing deficits between the income actually received 

by Emily H. Junkin under the various trusts in question, and the 
amount of her guaranteed income, The complaint as amended also 
asked that the court retain jurisdiction of all the parties to the 
action to determine the amount of future deficits and to enforce 
the collection thereof, Charles R. Crane and the distributees of 
the estate of Richard TI. Crane, Jr., deceased, filed a counterclaim 
in which they claimed that by virtue of the family settlement agree- 
ment and related documents their four sisters and brother Herbert 
had assumed five-sevenths of the liability to Emily H. Junkin for 
the deficits, each severally to the extent of one-seventh thereof; 
that as between the counterclaimants on the one hand, and the four 
sisters and Herbert on the other hand, the primary liability for 
fiveesevenths of the liability for the deficits rested upon the 
said four sisters and Herbert (severally to the extent of 
one=seventh each), and that the counterclaimants had the right to 
compel the said sisters and Herbert to perform their respective 
obligations to Emily H. Junkin in exoneration of the liability 
which Charles R, Crane and Richard T. Crane, Jr., had initially 
assumed to her, Both plaintiffs and counterclaimants claimed that 
it was not necessary, in order that the liability of the four sisters 
and Herbert be enforced, that the deficits be first paid to Mrs, 
Junkin either by Charles R. Crane or by the distributees of the 
estate of Richard T, Crane, Jre, deceased; that all of the parties 
in interest were before the court and the court had full jurisdice 
tion to determine and adjudicate their respective obligations, 

Both plaintiffs and counterclaimants also claimed that the reduction 
of the guaranteed income of Mrs, Junkin from $100,000 to $385,000 
inured solely to the benefit of Charles R. Crane and Richard T, 
Crane, Jr., and his distributees (to the extent of one-half each) 
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and that the respective liabilities of the four sisters and Herbert 
should be enforced upon the basis of $100,000. Both plaintiffs 
and cross-complainants also claimed that the jurisdiction of the 
Probate court of Cook county, in which the administration of the 
estate of Richard T, Crane, Jr., was pending, was inadequate for 
the determination and adjustment of the rights and interests of 
the several parties to the action and that therefore it was 
necessary to invoke the jurisdiction of a court of equity for that 
purpose. 

The decree finds that each of the defendant members of 
the Crane family, save Kate C. Gartz and Herbert P. Crane, has fully 
discharged his or her obligation under the so-called family settle=- 
ment agreement and the record shows they have abided by the decree 
entered in this cause, A. i. Gartz, Ire, and Herbert P, Crane have 
filed a joint appeal, 

The essential facts in the case are not controverted and 
they are stated clearly ay ere Pe order in the findings of the 
court, To understand the contentions raised by appellants it is 
necessary to state the trial court's findings of fact and the 
decretal part of the decree. They are as follows: 

"1. That on October 13, 1903, Richard T, Crane, * * * 
as party of the first part, and Emily Hutchinson (now Emily H. 
Junkin, one of the plaintiffs herein), party of the second part, 
made * * * a certain Marriage Settlement Agreement, in pursuance 
of which ssid * * * [Crane] gave * * * and conveyed to said * * * 
[Hutchinson] certain bonds of the Atchison, Topeka & Santa Fe 
Railroad Company, of the par value of $115,000, bearing interest 
%* * #, as and for her absolute estate and property, and in addition 
thereto assigned, transferred and conveyed to The Northern Trust 
Company, as Trustee, certain other securities therein described, 


to have, hold, manage, control and care for and collect the income 


therefrom, and to pay the net income therefrom as received to said 
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# * * [Crane] during his life, and after his death to pay the same 
to said * * * [Hutchinson] quarterly, during her life, provided she 
should survive said * * * [Crane], That * * * pursuant to the 
intention of said parties, as in said agreement expressed, said 
marriage was consummated and The Northern Trust Company, as such 
Trustee, assumed and took control and management of said securities 
so transferred to it, as aforesaid, and paid the net income therefrom 
to * * * [Crane] during his lifetime, and since his death has paid 
the same to * * * Emily H. Junkin * * *, 

"2, That on January 3, 1912, the said Richard T, Crane 
% * * died, leaving * * * his widow, him surviving, and on December 
2, 1912, the defendants Charles R. Crane and Richard T. Crane, Jr., 
sons of said party of the first part, for good and valuable consid- 
erations therein * * * set forth, entered into an agreement with 
said Emily Hutchinson Crane * * * in and by which they severally 
agreed with * * * [her] that from the net income derived from said 
securities so given and transferred to her by * * * Crane, Sr., as 
aforesaid, and from said securities so transferred and delivered to 
the Northern Trust Company, as Trustee, as aforesaid, together with 
the income from 5,000 shares of the capital stock of Crane Company, 
to be by them severally (each 2506 shares thereof) transferred to 
and deposited with The Northern Trust Company as such Trustee (and 
which were thereupon issued and transferred to The Northern Trust 
Company as such Trustee), she * * * should receive an annual net 
income, without any deduction whatsoever, of the aggregate sum of 
$100,000 during her lifetime. In and by said Agreement * * * Charles 
R. Crane and Richard T. Crane, Jr., further expressly agreed with 
Emily H. Crane (* * * now Emily H. Junkin) that in case the net 
income received by The Northern Trust Company, as such Trustee, and 
paid to her under said Marriage Sattivuaat favacasnt —— 2, 
1912, including the net income derived from said securities so given 
to her by * * * Crane, Sr., as aforesaid, should in any year during 
her life fall short of said aggregate sum of $100,000, then ke % 


CrP 


— 
_ Smee ott Yoq of d asb aid todts bus ,elit eld antawd Comsat} * * * * 
ode bebivorg ,otif red gotinb ,yliodteup (noantdod uh] — bios oe 
edt of tnaveng * * * JaslT Lecwap] * * * Bia ovivane bios 
bise ,bezeeiqxe Jnomeotge Bhse at as (gtoitteg hise to aortae⸗ai 
Howe as Xtedaco Jeuul mresissoil oni bas bed samrenos aa ops tetam 
selilavoer biaa ‘to tmemeganem huis Loinos soos bis bomeas _qgodauat 
motiotomy emoont ten edd blegq bas ,biseotels as tt of bevzoteastd 02 

bieq ead diseb atd conte bas ,omiveiil etd gataub [enax0] * * * * e 
o* * ® gts 1H vlad * * © of omen edd 

onan) .T bustiolt Dine edt SOC 8 yratmat wo te? .S* c· 
edmece( so base ,yatvivuse mic awobiw eid * * * tiveel ,beth ae * 
_oge%b 928890 .T busdoii bag onsiD fi aeLiene atnabasted 4. — 





~bisaoo eidaulev bas boog tot yfiaq ſoꝝta odd to Wasq bisa a 
ajiw inemsergs as ojat botedae aid toT Jee be 4 * ‘Atotedd anotaore 


yilarevee yeort dofdw yd bas ak * * * one) soentdod uit Vas bbse 
bist movi bevixed smoont Jen edd mort test [red] * * * détw boots 
ae 1.88 geuse).* * * yd ged of boazgtenont bas peyty on Sebi iziose 
ot berevileb bas berielenaat 92 soidiawoee bisa mort Ss apie i Sa 
djiw sorigegod pbinsci0ls 28 ,eedewtl ea .Yneqmod | tey7t, mtedd 2 ol zou edd 
Xtsquoo onet) Te avote Latigeso odd To zoxsde 000.8 m7 smpont sds 
of borselenssd (Rosresdd zouade OORS dose) vilsxevee modd yd od of 
bia) setewt! dove es. yisqued tay? aredt 79% ont dd tw Set bpage*, Bas 
teual asesjioK edT of boris temeat baw. boweat aoduoꝝ d_oney dotstw 
ten Lannuis as ↄvtoooa biueda * * * ome ,(oetewrl dove ea Yaeqmod 
to swe steyemggs eid to eteveced ady aolsopbeb yas ppont te, apmpont 
solteid * * * Jnemeetga bise xd bos at ,omitottt J tt POP, OpLs 
dtiv bestgs YLeessqxe sorts ..tb caud .7 baedoꝛa bas 3 ont). oH. 
ton, exif ses af tant (atlas .1 vite won * * #) exter # sea 








bus ,oedeui? dove eas ,yasqmod Jani? atesds io} ont Yd bev. Xd._hev. Oe, 
asuss 134 blse t9fmy bas — — * 
odao osd to! SaomelIjec sgelite Biase. “tebay ‘aap 





movig os eelitmwoess hiss. * bsvtaod smogat you esis  gxitbuLont ester 


ee 
gaiwb isey yas at bivoce sbinectots &s hts 8 one) * — e⸗ 





* *x * port 000.0018 to ame ——— bisa to duode List ettl sedi * 


—— 
Charles R. Crane and Richard T, Crane, Jr., would, on demand, pay 
to Emily H, Crane, or to her order, one-half of such deficiency, 

"That The Northern Trust Company thereupon accepted said 
5,000 shares of capital stock of Crane Company, as such Trustee, 
and agreed to hold the same, together with the securities so held 
by it under said Marriage Settlement Agreement * * *, and thereupon 
one of the originals of said Agreement last mentioned was at the 
same time deposited with The Northern Trust Company, as such Trustee, 
for the purpose of enabling it to comply with the terms thereof, 

"Said Agreement of December 2, 1912, expressly provided 
that the dividends and income derived from said 5,000 shares of 
stock The Northern Trust Company, as Trustee, should first pay its 
reasonable charges for its services in acting as Trustee under said 
Agreement and in collecting and paying over the income from said 
shares, and also its reasonable charges for acting as Trustee under 
said Marriage Settlement Agreement from the date of said Agreement 
of December 2, 1912, and for collecting and paying over the income 
to said second party pursuant to said Marriage Settlement Agreement, 
and also all taxes, assessments and govermmental charges of every 
kind which might be levied, assessed or imposed at any time there» 
after, during the life of said second party, upon the trust property 
held by said Trustee under said Agreement, and upon the trust property 
held under said Marriage Settlement Agreement, and upon said bonds of 
the Atchison, Topeka and Santa Fe Railroad Company; and should pay to 
said second party quartereyearly so long as she should live so much 
of said dividends and income as should be required to make her net 
annual income, including the net amount of income she should receive 
under said Marriage Settlement Agreement and from said Atchison * * * 
Bonds the sum of $100,000 per year, 

"That on June 11, 1914, Charles R. Crane and Richard T, 
Crane, Jr., together with defendants, Kate C. Gartz, Mary C. Russell, 
Frances C, Lillie and Emily €. Chadbourne, their sisters, and Herbert 
P, Crane, their brother, for good considerations therein named, 


entered into an agreement commonly known and referred to by them 
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as the 'Family Settlement Agreement,’ by the terms of which Charles 
R, Grane and Richard f, Crane, Jr., agreed each with the other, to 
buy or sell from or to such other, or to cause or permit the said 
Crane Company to buy, each his interest in said Crane Company, and 
each of the said sisters and Herbert FP. Crane, brother of Charles 
R. Crane and Richard IT, Crane, Jr., therein and thereby, severally 
and not jointly, expressly agreed to pay, om demand, one-seventh of 
all money which might become due and payable under the Agreement 

of December 2, 1912, 

"In and by said Family Settlement Agreement it was further 
expressly agreed by and between the parties thereto, including Kate 
C. Gartz, Frances C. Lillie, Wary C, Russell, Emily C. Chadbourne, 
and Herbert P. Crane, that for the purpose of facilitating the 
collection of the aforesaid payments so agreed to be made by the 
parties to said Agreement, other than Charles R, Crane and Richard 
fT, Crane, Jr., * * * Kate C. Gartz, Frances C. Lillie, Mary C. 
Russell, Herbert P. Crane, Charles R. Crane and Richard T, Crane, 
Jr., individually, and Charles Rh. Crane and Richard T. Crane, Jre, 
as Trustees under a Trust Agreement to be executed by them and Emily 
C, Chadbourne, together with said Emily C. Chadbourne, should execute 
ah agrecment with The Northern Trust Company as Trustee, which Agree- 
ment should be in the form as set out in Exhibit E attached thereto — 
and thereby made a part of said Family Settlement Agreement, Said 
Agreement, so referred to as Exhibit BE, as aforesaid, was thereupon 
duly executed by all of the parties to the Pamily Settlement Agreee 
ment and by Charles R. Crane and Richard Tf. Crane, Jr., as Trustees 
under said Trust Agreement with Emily C. Chadbourne, and by The 
Northern Trust Company as Trustee thereunder, Said last mentioned 
agreement provided for the re-transfer of the said 5,000 shares of 
steck of Crane Company so theretofore deposited by them with The 
Northern Trust Company as Trustee, as provided by said Agreement 


of December 2, 1912, to Charles R. Crane and Richard 1, Crane, Jre, 
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27 
respectively, 2,500 shares to each, and that in lieu thereof each 
of the said parties to said Family Settlement Agreement, except the 
Seller thereunder, should deposit with The Northern Trust Company 
as such Trustee, 1,000 shares of the Crane Company stock, and that 
said Seller should deposit certain other securities therein described, 

“Charles R. Crane became the Seller and Richard T. Crane, 
J¢., became the Buyer under the so-called Family Settlement Agreement, 
and thereupon the said 5,000 shares of Crane Company stock were so — 
re-transferred to Charles R, Crane and Richard f. Crane, respectively, 
2,500 shares to each, and each of said parties to said agreement, 
except Cherles R, Crane, deposited with The Northern Trust Company, 
as such Trustee, in accordance with the provisions of said Agreement 
hereinabove referred to as Exhibit E in said Family Settlement Agree= 
ment mentioned, the securities so agreed to be by them respectively 
deposited, 1,000 shares of Crane Company stock, and Charles R. Crane 
* * * thereupon deposited with The Northern Trust Company, as such 
Trustee, certain other securities as therein provided, 

"Said Trust Agreement herein and in said Family Settlement 
Agreement referred to as Exhibit E, as aforesaid, expressly provided 
that The Northern Trust Company, as Trustee, should keep separate 
accounts with each of the parties thereto, collect the dividends from 
each 1,000 shares of stock transferred by the euvered parties who 
should have transferred stock to The Northern Trust Company under 
Said agreement, and pay from the dividends received from each 1,000 
shares one=seventh of all payments which should be made in accordance 
with the provisions of said Agreement of December 2, 1912, * * * and 
one~seventh of all moneys which Charles R. Crane and Richard T. Crane, 
Jr., covenanted by said Agreement of December 2, 1912 to pay, * * * 
the remainder, if any, of such dividends to be paid to the respective 
parties making such deposits, That in addition thereto The Northern 
Trust Company should collect all interest which should be paid on 
the securities so deposited by Charles R. Crane, and pay therefrom 
one=-seventh of all payments which should be made in accordance with 
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said Agreement of December 2, 1912, as hereinbefore stated, and 
one=seventh of all moneys which Charles R. Crane and Richard fT. Crane, 
Jr., covenanted in said Agreement of December 2, 1912 to pay, the 
remainder of such interest, if any, to be paid to Charles R. Crane, 
Said Trust Agreement also expressly provided that nothing therein 
contained should be construed to release Charles R. Crane and Richard 
fT. Crane, Jr., in any way from any obligations which they have or 
have had under said Agreement of December 2, 1912, and that nothing 
therein contained shall be construed to change in any way any of the 
rights, obligations or duties of the parties to said Agreement of 
December 2, 1912, to each other. That by reason thereof Charles Re | 
Crane and Richard T. Crane, Jr., and their respective heirs, executors, 
administrators, representatives and assigns remained primarily liable, 
as between themselves and Emily H,. Junkin for any deficit which might 
thereafter arise between the income derived from said securities and 
said guaranteed annuity of $100,000, each to the extent of one-half 
thereof, | 

“And the Court further finds that the Trust Agreement dated 
June 11, 1914, above and in said Family Settlement Agreement referred 
to, and the securities therein mentioned and thereafter so deposited 
with The Northern Trust Company, as Trustee, as aforesaid, were in= 
tended as and in fact constituted collateral security for the several 
undertakings and agreements of the respective members of said family, 
hereinabove mentioned, by the terms of which each of the said members 
of said family agreed to pay, on demand, oneeseventh of all money which 
might become due and payable under said Agreement of December 2, 1912, 

"In and by said Family Settlement Agreement it was further 
expressly covenanted and agreed by Kate C. Gartz, Frances C. Lillie, 
Mary C, Russell, Emily C, Chadbourne and Herbert P, Crane that in 
case the dividends and income received by The Northern Trust Compahy, 
as Trustee, from the shares of stock and the securities so agreed to 
be and which were deposited with The Northern Trust Company, as 


Trustee, as aforesaid, should be insufficient to pay all moneys due 
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and payable under the Agreement of December 2, 1912, then and 

in such case that they, said sisters and brother of Charles R. 

and Richard T. Crane, Jr., would each pay to the ‘high bidder, '* 

on demand, one=-seventh of any sum which such "high bidder’ might 

be compelled to pay to The Northern Trust Company, as Trustee, 

in order that he might fully perform the terms of said Agreement 

of December 2, 1912, on his part to be performed, 

"Said Family Settlement Agreement further provided that 
thereupon such ‘higher bidder agreed to indemnify and hold the 
tSeller' harmless from any liability under said Agreement of 
December 2, 1912, beyond the liability which the ‘Seller’ had under 
said Family Settlement Agreement of depositing the securities therein 
provided for and of paying the differenee between the income received 
therefrom and one=-seventh of all sums which might be due and payable 
under said Agreement of December 2, 1912. 

"By reason of the provision in said Family Settlement 
Agreement * * * Richard T, Crane, Jr., who become the buyer there- 
under, became primarily liable as between himself and Charles R. 
Crane for six-sevenths of any deficit that might esrise thereafter 
under the said Agreement of December 2, 1912, and by reason of the 
other provisions in said Family Settlement Agreement * * * each 
of the other parties to said Agreement, viz., Kate C, Gartz, 

Frances C. Lillie, Emily C. Chadbourne, Mary C, Russell and 
Herbert P, Crane became primarily liable as between themselves 

and Charles R, Crane and Richard T. Crane, Jr. for five-sevenths of 
any deficit that might arise thereafter under said Agreement of December 
2, 1912, each to the extent of oneeseventh of any such deficit, and 
Kate C, Gartz, Frances C, Lillie, Emily C. Chadbourne, Mary 

C. Russell, and Herbert P. Crane further became liable to 

Emily H, Junkin and to The Northern Trust Company as Trustee, 

each for one-seventh of such deficit, and also to Richard 

T. Crane, Jr., each to the extent of one=-seventh of such 

deficit, and Charles R, Crane remained liable as between himself 
and his said sisters and his brother, Herbert P, Crane, for a like 


— 


—— —— 


bes wedd EE sedweosd to Iaomectga sat reba eldsysq bas” 
sh eeftadd Te iroside1d fas erodvete bisa pyedd sedt sess dove-nt® 
t 1edbid did’ add of yYsq dose Bivow (ste leusdd |T-beads2e bmn» 
 tHgbo trebbid gid’! dove Mots me yas te détevee-ono ybitameb mo” 
(geeteneT es yymsqmoD deur! arodtx0e ef of yeq oF bolLoqmon od 
dasmostga bce to emted oft mxotisq YLLbl deigim ed gsdd cobto at 
sbemxoticg od od dtaq ebd mo {SLOL .S-tedmesed te 
gadd bebivow radt«vt snsmeewgA taomelsteu YLimeT bisa’ 
ont bio bas Ylinmebat ot hoswgsa Mesbid terlytd! dove moqueteds 
Yo snemeoigA bisa tober yELidetl yous moth evolmiad M2elLos!» 
ss gee bat “xoffed’ fff stobdw ytitidett edd Saeyod .S10L-.2 redmesed’ 
 qkwrads cot temo off gtd taoqed to snemseoryA InomeldSoS VLteet oben” 
bevicoces asoont oft moswted sanstettib edt yatyeq to bas tot bebivotq® | 
efdaysq bis osb od idgtu Aotsw emve Ils to dénever-eno bie movtetédd” 
oSLOL .S tedmoved te —— tobe 
dtomalito® yLkneset bisa at moteivony edd Yo méasen YAY Le 
-eredd asyid old omosed ow 4.1% ,onsT) .T baadolh * * * sgromeeaga’ 
.f velvetd bas tloamist soevdod es efdetl yEiteaksq omeoed ,tobay 
‘es isorert setrs digim tert stottoh yno to eninevee-~xte “ot enstD | 
efit YO Nodset Yd bas .SIOL _f Todmooell To SmombongA bitea “odd tobe | 
dose * * & SoomoeryA teemelssee yLiueT bisa at emot tvoug certo: | 
_sdasD 0D odaH y.eiv qimemootgl bhes ot — — — — — vento eit te! 
hee Leeto 0 etal penmodbsdd’ 0 viet yonntnr yoleeomneT’ | 
-  gevEsemerld soowted as eldati ¢liuemiay enesed ence) .P dtedteH | 
to edtmevee-evitt cot 1% ener? .T Btadolt bas enst) ,f e6ftedd ‘baa’ 
sdheved to dnemoowgA Hise tebaw rot teetert cette ¢rlgter tars Stobtob yma 
eg toFen dowe yas to dttevee-ono ‘to tnedxe eid of doze .SIOL .S 
wert’ Locmodbat? .0 ytml YeLtthr. 0 eon — 
ot oldstf emesed verdant Susi) .¢ foodceN bus Toeen .0° 
“oedema a2 ‘yieqmod dane? rteddaolf eat of bac ntinet .W yin 
brstliott of cals bas’ (fEoEYob Howie ‘to ddevee—ento “rot Hose 
Hole Yo Mineves~ond Yo sdesxe erty oF Hoe” let (ened. 
“ qrotitt nsowted ex ofstt’ betttamey’ ematd.t aeiusitd” be bb Sy 


oa 
de 


eakf 3 tot ,eaetD 64 duodieH .teddord eld bus avetete bisa eld bas met 


i= 






— 
one=-seventh of such deficit; provided, that upon payment by Kate 
C. Gartz, Frances C, Lillie, Emily C. Chadbourne, Mary C, Russell, 
and Herbert P, Crane, or any of them, of their respective one= 
seventh portions of any such deficit to Emily H, Junkin, or to 
The Northern Trust Company as Trustee, all liability to Charles 
R, Crane or to Richard T. Crane, Jr. on account of the one-seventh 
portion or portions of such deficit so paid, and all liability of 
Charles R, Crane and Richard T. Crane, Jr, to Emily H. Junkin or 
fhe Northern Trust Company, as Trustee, on account of the one=-seventh 
portion or portions of sueh deficit so paid, should be deemed to 
have been satisfied and discharged, 

"4, The Court further finds that on June 2, 1922, for 
good considerations by Emily H. Junkin received from Charles R. 
Crane and Richard Tf, Crane, Jr., their obligation under the Agreement 
of December 2, 1912, to pay to Emily H. Junkin during her lifetime 
the sum therein mentioned, was reduced from the sum of $100,000, as 
therein provided, to the sum of $85,000 per annum, and in accordance 
therewith Emily H, Junkin thereupon, on said June 2, 1922, duly 
notified The Northern Trust Company as Trustee that the said amount 
of $100,000, payable to her annually under said Agreement dated 
December 2, 1912, had been reduced by the amount of $15,000 in each 
year, one-half of which reduction, viz., $7,500, was to be deducted 
in each year from the amount payable to her, Emily H. Junkin, from 
the income from securities deposited with said Trustee by Charles 
R. Crane and Richard T, Crane, Jr., respectively; and therein and 
thereby expressly authorized The Northern Trust Company, as such 
Trustee, to make said deduction from the date of said agreement 
last mentioned, from the amount which otherwise would be payable to 
her, Emily H. Junkin, in each year, from the income from the 
securities deposited with said Trustee by Charles R. Crane and 
Richard T, Crane, Jr., respectively, 

"and the Court finds that in accordanee with said Agreement 
of June 2, 1922, the obligation of Charles R. Crane and Richard T, 
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Crane, Jr, to Emily &, Junkin under said Agreement of December 2, 
1912, * * * was reduced to a guaranteed annuity of $85,000 per 
annum, for onewhalf of which guaranteed annuity each of them ree 
mained severally liable, but that said Agreement of Jume 2, 1922, 
did not affect the liability of each of the sisters and Herbert 
P, Crane * * * under said Family Settlement Agreement, and they, 
said sisters and brother, remained liable and are still severally 
liable each for oneeseventh of any deficit in the net income from 
said securities under said sum of $100,000 per annum, 

"5, The Court further finds that since June 11, 1914, 
pursuant to the provisions of said Trust Agreement so made and 
entered inte with it, and hereinafter referred to as Exhibit E, 
The Northern Trust Company, as Trustee as aforesaid, has kept 
separate accounts with each of the parties to said Family Settlement 
Agreement, and that until the execution of said Agreement of June 
2, 1922, hereinbefore mentioned, said accounts were kept by said 
Trustee on the basis of the several liability of each of the 
parties to said Family Settlement Agreement for one-seventh of 
any deficit which might arise under said Agreement of December 2, 
1912, That subsequent to the execution of said contract of June 
2, 1922, by and between Charles R, Crane and Richard I, Crane, Jre, 
of the one part, and Emily H. Junkin, of the other part, said 
Trustee has properly kept said accounts upon the basis of the 
obligation of Charles R. Crane and Richard T. Crane, Jr. to pay 
or cause to be paid to Emily H. Junkin the sum of $85,000 per 
annum, instead of $100,000 per annum, snd that in accordance with 
the direction of Emily H, Junkin to said Trustee, each of said 
parties to sald Agreement of June 2, 1922, to wit, Charles R. 
Crane and Richard T, Crane, Jr., have been credited in said 
accounts, out of the income from the securities so theretofare 
deposited with it, as aforesaid, each with the sum of $7,500 in 
each year from the amount payable to said Emily H. Junkin from 
the income from the securities deposited with said Trustee by 
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Charles R. Crane and Nichard T, Crane, Jr., respectively, on 
account of their several obligations as aforessid, 

“That said Trustee, since the execution of the said Family 
Settlement Agreement of June 11, 1914, and the said Trust Agreement 
made in pursuance of, has rendered quarterly statements of account 
to each of the parties to said Agreements as therein provided, and 
upon the basis aforesaid, respectively, and that prior to the 
filing of the complaint in this cause and to the filing of the 
answers herein of the defendants, 4. F. Gartz, Jr. and Herbert P, 
Crane, no objection to the basis of the liability of the several 
parties to ssid Agreements, as shown by said accounts so rendered 
by said Trustee has ever been made by defendants, Kate C, Gartz, 
Frances C. Lillie, Mary C. Russell, Emily C. Chadbourne and Herbert 
P, Crane, or any of them, That all of said defendants last named 
are of lawful age and fully competent; that by the accounts se 
rendered to them by said Trustee they were fully advised of the 
form, method and basis of stating said accounts, and that by their 
acts and conduct seid defendants last above named are estopped to 
claim the benefit of any reduction in the amount for which they 
are severally liable because and by reason of the said contract 
of Jume 2, 1922, 

"The Court finds that the reasonable charges of The 
Northern Trust Company for acting as such Trustee, as contemplated 
im and by said Agreements of October 13, 1903, December 2, 1912, 
and Jume 11, 1914, and the Trust Agreements pursuant thereto, were 
the sums shown by said quarterly statements of account and by the 
account of said Trustee heretofore filed herein, to wit: Two and 
one-half per cent. per annum upon the income from the securities 
deposited under and pursuant to said Marriage Settlement Agreement 
of October 13, 1903; one per cent. per annum upon the income from 
the securities deposited under and pursuant to said Agreements of 
December 2, 1912, and June 11, 1914, by Kate C. Gartz, Frances C, 
Lillie, Mary Cc. Russell, fmily C, Chadbourne, Herbert P. Crane and 
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Richard T. Crane, Jr.3 one per cent. per annum upon the income from 
the securities deposited under said Agreements by Charles R. Crane 

up to March 18, 1924, and thereafter two and onewhalf per cent, per 
annum upon the income from said securities so deposited by Charles 

R. Crane. 

"6, The Court further finds that by the terms and by 
reason of the said Agreement of June 11, 1914, hereinabove referred 
to as The Family Settlement Agreement, and said Trust Agreement 
hereinabove and in said Family Settlement Agrecment referred toe as 
Exhibit E, so made with The Northern Trust Company in pursuance of 
sald Family Settlement Agreement, as aforesaid, The Northern Trust 
Company became a Trustee for and on behalf of each of the parties 
to said agreement for the collection and application of the income 
from said securities so deposited with it as aforesaid, and that 
it became and was the duty of The Northern Trust Company, as such 
Trustee, to collect and apply the income from said securities so 
held by it as aforesaid, and, in case of a deficiency in the income 
therefrom, to collect from the parties to said Family Settlement 
Agreement any deficiency which might or should arise between the 
amounts for which they became and were severally liable as aforesaid, 
and their respective shares of the income received from the securities 
so deposited by them respectively, as aforesaid; that by the express 
terms both of said Family Settlement Agreement, so-called, and said 
Trust Agreement made in pursuance thereof and bearing even date 
therewith, the same were made binding upon and to inure to the 
benefit of the parties thereto and their respective heirs, executors, 
administrators and assigns. 

"7, The Court further finds that The Northern Trust 
Company accepted the trusts in and by said agreement of December 2, 
1912, and said trust agreement of June 11, 1914, imposed upon it, 
and thereafter continued to collect the income from said securities 


or the substitutes therefor so transferred to and held by it under 
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said Marriage Settlement Agreement and said Agreements of December 
2, 1912 and of June 11, 1914, and paid the net income therefrom to 
the widow of * * * Crane, Sr., quarterly, in accordance therewith, 
and that up to and until June 2, 1932, the net income so collected 
and received by The Northern Trust Company as such Trustee from 
Said securities, together with the income from the Atchison Railroad 
bonds, was sufficient to pay in full said annuity so agreed to be 
paid to Emily 4. Junkin, formerly Emily H. Grane Hem, 

"8, The Court further finds that by reason of the 
premises Charles R. Crane and Richard T. Crane, Jr., during his life- 
time, and the Estate of Richard IT. Crane, Jr., after his death and 
until the expiration of the period of one year from the date of 
Letters Testamentary issued to the Executors of his Will, remained 
primarily liable to Emily H. Junkin, each for one-half of whatever 
deficit might arise in the amount due and payable to Emily H. Junkin 
under and by virtue of said Agreement of December 2, 1912, as modi 
fied by said Agreement of June 2, 1922. 

"That by reason of the Family Settlement Agreement of 
June 11, 1914, and the Trust Agreement therein referred to and bearing 
even date therewith, each of the defendants, Kate C. Gartz, Frances 
C, Lillie, Mary C. Russell, Emily C. Chadbourne and Herbert P, Crane 
became severally liable to Emily H. Junkin and to The Northern Trust 
Company as Trustee, each for one=seventh of any deficit which might 
become due and payable under and by virtue of the terms of said 
contract of December 2, 1912, by and between Charles R. Crane and 
Richard T, Crane, Jr., and Emily H. Crane, now Emily 4. Junkin, 
unaffected by the modification of said agreement as between Charles 
R. Crane and Richard IT. Crane, Jr., pursuant to said Agreement of 
Jume 2, 1922, 

“9, The Court further finds that by reason of the passing 
of its dividend by said Crane Company on March 15, 1932, and there- 


after and until December 15, 1937, the income from said securities 
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in the hands of The Northern Trust Company as such Trustee, as 
aforesaid, together with the ineome from said bonds of the Atchison 

* * * Railroad Company, became insufficient to pay sald annuity so 
agreed to be paid te * * * Emily li. dunkin, as aforesaid, in full. 
That separate accounts were kept by The Northern Trust Company, as 
such Trustee, as aforesaid, with each of said parties to said Trust 
Agreement of Jume 11, 1914, as therein provided, which said accounts 
were rendered to each of said parties, quarter-yearly, and that 
thereafter demand was made by The Northern Trust Company, as such 
Trustee, upon each of said parties, quarterly, from time to time, for 
his or her share of such deficit in accordance with the duties imposed 
upon it by said Agreements, That their obligation to pay their re- 
speetive shares of such deficit was from time to time fully recognized 
by each of said parties and full or partial payments were thereafter 
made by them, That on October 16, 1931, defendant, Kate C. Gartz, 
sold, assigned and transferred to the defendant, 4, P. Gartz, Jr., all 
her right, title and interest, as beneficiary or otherwise, in, to or 
under said Trust Agreement of June 11, 1914, above mentioned, but 
that said assigmmuent was made by Kate C. Gartz to A. *. Gartz, dre, 

as Trustee, and wes not intended to and did not impose upon him, 

A. F. Gartz, Jr., amy personal obligation to make the payments in and 
by said Family Settlement Agreement assumed by Kate C. Gartz, but that 
Kate C. Kartz personally and the securities so deposited by her with 
fhe Northern Trust Company, as Trustee, remained liable and chargee 
able with her respective portion of whatever deficit may now exist 

or may from time to time hereafter arise on account of her agreement 
to pay such one~seventh share of any such deficit as aforesaid, as 

in said Family Settlement Agreement * * * provided, 

"The Court further finds that Emily C, Chadbourne has like= 
wise fully recognized her obligation to pay oneeseventh of any such 
deficit upon the basis hereinbefore stated, and that by virtue thereof 
she likewise is personally liable and the securities deposited by 
her with said Trustee are chargeable with her share of such deficit, 
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if any, as may now exist, and of such deficit, if any, as may heree 
after from time to time during the lifetime of “mily H. Junkin arise 
and become due and payable to her, 

"10. The Court further finds that on November 7, 1931, 
Richard T. Crane, Jr. died testate, and on January 20, 1932, his 
Will was admitted to probate in the Probate Court of Cook County, 
Illinois, and Letters Testamentary were issued thereon to Cornelius 
Crane, John K, Prentice, Walter Evensen, and the Continental Illinois 
Bank and Trust Company as Executors thereof; that thereafter the 
said Walter Evensen resigned as such co-executor; that no successor 
to him as such co-executor has been appointed, and that the said 
Cornelius Crane, John K, Prentice, and said Continental Illinois 
Bank and Trust Company accepted their appointment and have since 
acted as such Executors of the Will of Richard T, Crane, Jr, 

"ll, The Court further finds that on December 2, 1932, 
the deficit in the amount due to Emily H. Junkin under the contract 
of December 2, 1912, and said Supplemental Contract of June 2, 1922, 
with Charles R. Crane and Richard T. Crane, Jr., as aforesaid, as 
shown by the accounts rendered by The Northern Trust Company as 
Trustee, amounted to the sum of $14,262.53 for one-half of which, 
viz., $7,137.27, a claim was filed by or by the direction of The 
Northern Trust Company, as Trustee, in the name of Emily H. Junkin, 
against the Estate of Richard I. Crane, Jr., in the said Frobate 
Court, That thereafter and before the expiration of the period of 
administration of said estate of Richard T, Crane, Jr., * * * the 
same was paid in full, one-seventh thereof by said Executors of the 
Will of Richard IT. Crane, Jr, and the remaining six-sevenths thereof 
from payments made by the other parties to said Family Settlement 
Agreement, or some of them, in accordance therewith. 

"12, The Court further finds that under and by virtue 
of said contract hereinabove referred to as the Family Settlement 
Agreement * * * and the Trust Agreement bearing even date bherewith, 
so made and entered into with The Northern Trust Company, as Trustee, 
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both Emily H. Junkin, for whose benefit said contracts were made, 
and The Northern Trust Company, as Trustee, became and were severally 
entitled to enforce the obligations in and by said agreements assumed 
by the several parties thereto, and that it thereupon became and was 
the duty ef The Northern Trust Company, as Trustee, to enforce the 
respective obligations of the parties to said respective agreements, 
"13, * * * [In paragraph 13 the court makes findings in 
reference to certain proceedings in the Probate court of Cook county 
in the matter of the estate of Richard T, Crane, Jr.] 
"14. The Court further finds that the jurisdiction of 
the said Probate Court in the Matter of the Estate of Richard Tf, 
Crane, Jr., is limited and inadequate for the adjustment and enforce= 
ment of the equities of the several parties in interest herein, and 
especially to make suitable and adequate provision with respect to 
future deficits, if any, under said contract of December 2, 1912, 
and said Supplemental Agreement of June 2, 1922, as the same may 
hereafter arise; that no action has been taken in, nor order entered 
by said Probate Court in the Matter of said Petition so filed therein 
by * * * Emily H. Junkin nor upon the said claim of Charles 
R. Crane, hereinabove mentioned and referred to; that the power 
and jurisdiction of said Probate Court to establish a lien upon 
said 1,000 shares of stock of said Crane Company, which by the terms 
of the Will of Richard T, Crane, Jr., were bequeathed to Herbert P, 
Crane as a director of said Crane Company, or to control or dispose 
ef the same pending the determination of the liability of Herbert 
P, Crane to the Estate of said Decedent growing out of the assumption 
by him of a portion of said alleged liability to Emily H. Junkin, is 
also doubtful and inadequate for the proper determination of the 
rights of the respective parties to such controversy, and that by 
reason thereof said plaintiffs properly filed in this Court their 
said complaint, and said distributees of the Estate of said Richard 
{, Crane, Jr., properly filed their counterclaim herein, for the 
purpose of having the rights and equities of the several parties 
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in interest herein properly and fully adjudicated and enforced, 
"15, The Court further finds that on December 2, 1937, 

the amount of the deficit payable to Emily HK. Junkin under said 


eontract of December 2, 1912, and said Supplemental Agreement of 


yo zune 2, 1922, was the sum of $88 ,897.01¢) exclusive of Attorney's 


fees, costs and expenses incurred by said Trustee in connection 


ye 


⸗ 


with the filing of said claim and the petition in the name and on 
behalf of Emily H. Junkin, as oforesaid, and in this proceeding, 
and exclusive of any additional compensation to said Trustee for its 
services, for one=half of which sum, together with such Attorney's 
fees, costs and additional compensation to said Trustee, Charles R. 
Crane became and is primarily liable, and for the other half of 
which the said distributees of the Estate of Richard T. Crane, Jr., 
became and are primarily liable to the extent of the assets of said 
estate so received by them, respectively, as aforesaid; that under 
and in pursuance of said Family Settlement Agreement and said Trust 
Agreement of June 11, 1914, the said distributees of the Estate of 
Richard T, Crane, Jr., became in equity liable as between themselves 
and Charles R. Crane for six=-sevenths of such deficit; that the 
shares of such deficit for which defendants, Kate C, Gartz, Frances 
C. Lillie, Mery C. Russell, Emily C. Chadbourne, and Herbert P. 
Crane, respectively, became and were liable, were as follows, viz.: 

Kate C. Garts...cccccscsccccececccncesesse2dy 005004 

Pramas ©, TAU Gisicaccecoesecsavicenccan _ 299200 

Me G, MEMES see secebrecsdeacecvssevens LL,791. 6 


Emily Gs CHAGDOUTHE ccc ceesiessteavaewceses 5s 9 200 
Herbert P. GPANG cp cics ee Vevecsavenneeennce 44,604.77 





making said total deficit the sum Of. ...0+0000900,097201 

"That said Frances C, Lillie, Mary C. Russell and Emily C. 
Chadbourne have each paid theiy respective shares of said deficit in 
full, exclusive of the additional compensation to said Trustee, ani 
of the legal costs and attorney's fees incurred by said Trustee, as 
hereinafter stated. 

"That the share of said deficit so due on December 2, 1937, 
and remaining unpaid, for which Kate C, Gartz was then liable, is the 
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sum 423,688.04 as aforesaid, That said Trustee has since collected 
from dividends received by it on the stock of Crane Company deposited 
with said Trustee by Kate C, Gartz and now held by it as provided by 
said Family Settlement Agreement of June 11, 1914, and the Trust 
Agreement of same date, hereinbefore mentioned and referred te as 
Exhibit Z, the sum of $18,536.56, which has been applied in reduction 
of the said sum ef $23,688.04 so due from said Kate C, Gartz, leaving 
a balance of $5,151.43 still remaining due from her as of said December 
2, 1937, in addition to her oneeseventh share of the additional com= 
pensation to said Trustee and its legal costs and Attorney's fees, as 
hereinafter stated, 

"% * * That sald trustee has since collected from dividends 
received by it on the stock of Crane Company deposited with said 
Trustee by Herbert P, Crane and now held by it as provided by said 
Family Settlement Agreement of June 11, 1914, and the Trust Agreement 
of same date, hereinbefore mentioned and referred to as Exhibit B, 
the sum of $18,536.37, which has been applied in reduction of the 
said sum of $44,604.77, so due from Herbert P. Crane, leaving a 
balanee of $26,068,20 still remaining due from him as of December 2, 
1937, for which sum, together with oneeseventh of the additional 
compensation hereinafter found due and payable to The Northern Trust 
Company, as Trustee, and its legal costs and Attorney's fees, said 
plaintiffs are entitled to a decree and judgment as at law against 
defendant Herbert P. Crane, 

"16, The Court further finds that by reason of the premises 
and by reason of the deficits so accruing, as aforesaid, and by reason 
of the death of Richard T. Crane, Jr., The Northern Trust Company, 
as Trustee, as aforesaid, became and was obliged to perform additional 
services not contemplated by the parties thereto at the time that said 
Agreement of December 2, 1912, and said Family Settlement Agreement 
of June ll, 1914, were made and entered into, and that said Trustee 
is entitled to additional compensation for such services, which the 
Court finds to be the sum of $3,250, being at the rate of $500 per 
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year for the period from December 2, 1931 to June 2, 1938; that 
said Trustee was also obliged te employ and did employ counsel to 
advise it with respect to its duties as such Trustee in connection 
with the enforcement of the several obligations of the several 
parties to said contracts during the same period, and that said 
Trustee is entitled to be compensated for the reasonable fees of 
counsel so euployed by it for the purpose aforesaid, which the Court 
finds to be the sum of $8,500, which said additional compensation of 
said Trustee, together with its legal costs herein, amounting to the 
sum of $42.49, and Attorney's fees, as aforesaid, constitute a proper 
charge upon the trust funds so held by said Trustee as aforesaid, 

"17. The Court further finds that by reason of the premises, 
as hereinabove stated and set forth, it became and was necessary for 
said defendants, Cornelius Crane, John K, Prentice, Charles G,. King, 
William R. Odell, and Continental Illinois National Bank and Trust 
Company of Chicago, and Florence H. Crane, as distributees of the 
Estate of Richard T, Crane, Jr., and also for defendant, Charles R, 
Crane, to file herein their counterclaims against the other parties 
to said Agreement of June 11, 1914, for the purpose of determining 
their liabilities, respectively, as between themselves, in accord= 
ance with the provisions of said contracts of December 2, 1912, and 
June li, 1914, and said Supplemental Agreement of June 2, 1922, and 
that said counterclaims were properly so filed, and should be 
sustained, 

"18, The Court further finds that said distributees of 
the Estate of Richard T, Crane, Jr., are entitled to a decree herein 
directing the payment by said defendants, Kate C. Gartz, Frances C. 
Lillie, Mary C. iyssell, iimily C, Chadbourne and Herbert P. Crane, 
respectively, of their respective sharesof the existing deficit so 
far as their said shares have not heretofore been paid by them, to- 
gether with their respective one=-seventh shares of all deficits which 
may hereafter, during the lifetime of Emily H. Junkin, become due 
and payable, for the six-sevenths of which said distributees are 
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primarily liable as aforesaid, as between themselves and defendant, 
Charles R, Crane, who is liable as between himself and Mmily Hi. 
Junkin and The Northern Trust Company, as Trustee, for one-half of 
such deficits, but who is liable, as between himself and said dise 
tributees fer only one-seventh of such deficits, That Charles R. 
Crane is entitled te the order and decree of this court requiring 
said distributees and Kate C. Gertz, Frances C, Lillie, Mmily Cc, 
Chadbourne, liary C. Russell, and Herbert FP, Crane to pay and satisfy, 
to the extent they are respectively liable therefor, any and all 
deficits now existing or hereafter arising, other than the one=-seventh 
part thereof, for which Charles R. Crane has remained liable under 
said Family Settlement Agreement and other Agreements, in exoneration 
of the liability of Charles R. Crane to limily H. Junkin under and by 
virtue of said Agreement of December 2, 1912, 

"19. The Court finds that Frances C, Lillie, Mary C. 
Russell and Emily ©. Chadbourne have never denied their liabilities 
under the contracts hereinbefore mentioned or refused to pay their 
respective shares of the amounts due or payable to or for Emily H. 
Junkin, nor has any of them ever claimed to be entitled to any 
reduction in amount of their respective liabilities by reason of 
said contract of June 2, 1922, which reduced the amount to be paid 
to Emily H, Junkin from $100,000 per year to $85,000 per year, nor 
prior to the beginning of this suit had there been any controversy 
between plaintiffs and Frances C. Lillie, Mary C, Russell and Euily 
C. Chadbourne, except Frances C. Lillie's objection to attorneys! 
fees of plaintiffs; that, from time to time, when they were notified 
of the respective amounts due from or payable by them respectively, 
Frances ©, Lillie, Mary C. Russell and Emily C. Chadbourne, with 
reasonable promptness, always paid the amounts due from or payable 
by them respectively, that they owe no part of said sum of $83,897.01 
of deficit due December 2, 1937; that up to and including June 2, 
1938, they have paid in full all sums claimed from them, except 
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amount claimed for attorneys' fees of plaintiffs and amount 
Claimed for ‘additional compensation' of The Northern Trust Company 
for services in the matter of collecting from members of the Crane 
family for Emily H. Junkin sums of money not derived from the trust 
funds held by The Northern Trust Company as Trustee; that the state= 
ment of account of The Northern Trust Company heretofore filed 
herein shows all shares of deficits to June, 1938, that were at any 
time due or owing from defendants, Frances C, Lillie, Mary C,. 
Russell or Emily C. Chadbourne, were paid in full and that The 
Northern Trust Company then held in account to credit of 

Frances OC, LAL MACs cscccccncccecvececeesPlO,622.91 

Maly Gay RUSSELL b3,4780 99 

Emily C. Chadbourn@.scscccscccscssscccse [302039 
— $31, 683.09; 

"The Court finds that The Northern Trust Company has 


/ already received and taken for fees for its services in the matter 


of payments to Emily H. Junkin under the provisions of the contracts 
herein mentioned, two and one=half per cent, of the amounts received 
from interest derived from the Union Pacific Bonds and the dividends 
from Pullman Company stock held in the principal accounts, and one 
ged dent, of the dividends from the Crane Company stock held in the 
several trusts of Frances C, Lillie, Mary C. Russell, imily C. 
Chadbourne, Kate C, Gartz and Herbert P. Crane, and in addition such 
sums as were paid by Charles R. Crane, Richard I, Crane, Jr., and 
the distributees of the estate of Richard T, Crane, Jr., deceased, 
for fees, and these fees for the whole period amount to the sum of 
$34,312.81; that defendants, Frances C. Lillie, Mary C. Russell and 
Emily C. Chadbourne, each has already contributed to the fees of The 
Northern Trust Company from December 2, 1919, to June 2, 1938, the 
sum of $5,298.51; that Frances C. Lillie has from the beginning pro=- 
tested against the payment of attorneys' fees of plaintiffs and that 
Frances C. Lillie and Mary C, Russell have from the beginning of this 
suit protested against paying to The Northern Trust Company Trustee's 
fees or attorneys' fees for filing or litigating claim against the 
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estate of Richard f, Crane, Jr., deceased, or for litigating contro= 
versies with the distributees of the estate of Richard T, Crane, JP., 
deceased, or for litigating controversies with Herbert P. Crane, Kate 
C. Gartz, or A. F. Gartz, Jr., Trustee, or for any services, except 
services with reference to the property held by The Northern Trust 
Company, as Trustee, 

"20. The Court further finds that by order of this Court 
entered herein on July 1, 1938, The Northern Trust Company, as 
Trustee, was directed and ordered by the court to prepare and file 
herein its account covering the period from December 2, 1919, to and 
including July 9, 1938, and that said account was duly prepared and 
filed by The Northern Trust Company as Trustee, pursuant to said Order. 

"21. The Court further finds that it has jurisdiction of the 
res and that it can control the entire trust funds so deposited with 
The Northern Trust Company, as Trustee, as hereinbefore stated, both 
the corpus of said trust funds and the income therefrom, together with 
the right te direct how the account of said Trustee shall be stated, 

"That the Court has the right to take under its control any 
of the securities thatare now in the jurisdiction of the Court, as 
aforesaid, in order to insure the Payment of any existing or future 
deficits that may hereafter, at any time arise or accrue, on the basis 
hereinbefore stated, for which any of the parties hereto are now or 
shall hereafter become liable, regardless of whether personal service 
has been had herein on any of said defendants." 

The decretal part of the decree is as follows: 

"IT IS THEREFORE ORDERED, ADJUDGED AND DECREED, and the 
Court hereby ORDERS, ADJUDGES AND DECREES: 

"l, That the motions heretofore filed herein to dismiss 
the complaint and amended complaint of plaintiffs and the counterclaims 
of Charles R. Crane and of Cornelius Crane, John K,. Prentice, Charles 
G. King, William R. Odell and Continental Illinois National Bank and 
Trust Company of Chicago, Trustees under the Wi11 of Richard Tf, Crane, 


JP., Deceased, and Florence H, Crane, be and the same are hereby denied, 
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"2, That the guarterly accounts received in evidence here- 
tofere rendered and stated by The Northern Trust Company, as Trustee, 
as aforesaid, to the several defendants with respect to the income 
received from the securities held by said Trustee, and the application 
of said income, as provided by the several agreements hereinbefore men 
tioned and referred to, be and the same are hereby approved. 

"3, That all objections to the account heretofore filed 
herein by The Northern Trust Company as Trustee, be and the same are 
haveey everraled and said account be and the same is hereby approved, 

"4, That said Trustee continue to keep separate accounts 
with the defendants to said complaint, other than the Executors of 
the Will of Richard T, Crane, Jr. and A. F. Gartz, Jr., upon the basis 
hereinbefore stated and approved, with respect to the income from the 
securities so held by it as aforesaid, including the income from said 
Atchison bonds, subsequent to December 2, 1937, and to collect and 
pay over such income to Emily H. Junkin quarterly, as in said Agreement 
of December 2, 1912 provided, to the extent and amount and at the rate 
of $85,000 per annum, during her lifetime, and at the same rate for 
the portion of any year hereafter, beginning with December 2, 1937, 
prior to her déath; statements of account to be rendered quarterly to 
each of the parties defendant herein, their legal representatives 
or assigns, 

"5, That said Trustee continue to charge against defendants, 
Kate C. Gartz, Franees C, Lillie, Mary C. Russell, Emily C. Chadbourne, 
Herbert P, Crane, Charles R. Crane and said Cornelius Crane, John K, 
Prentice, Charles G. King, William R, Odell and Continental Illinois 
National Bank and Trust Company of Chicago, Trustees under the Will of 
Richard T, Crane, Jr., Deceased, and Florence H, Crane, distributees of 
the Estate of said Richard Tf, Crane, Jr., or their respective heirs, 
legal representatives or assigns, the several one-seventh shares of any 
deficit which may exist om any December 2nd of any year for which such 
defendants are hereinbefore found Liable; that Charles R, Crane and 
said distributees of the Estate of Richard T, Crane, Jr, each be 
eredited by said Trustee upon their primary liability, respectively, 
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each for one-half of any such deficit, with the several amounts 

paid by such other defendants last above named, or received by said 

Trustee as dividends or income from securities by them deposited with 

or held by said Trustee from time to time, as provided by said Family 

Settlement Agreement and said Trust Agreement of June ll, 1914, That 

said Trustee in its accounts so to be hereafter rendered, charge 

said distributees of the Estate of said Richard T. Crane, Jr. and 

Charles R. Crane, respectively, with one~seventh of any deficit 

which may exist on December 2nd of any year from and after the 

date hereof, on the basis of the net income of $85,000 per annum, 

so guaranteed by Charles R. Crane and Richard T. Crane, Jr., sever~ 

ally, one-half by each, under and in accordance with said Agreement 

of June 2, 1922, and that said Trustee in its said accounts charge 

Kate C. Gartz, Franees C. Lillie, Mary C. Russell, Emily C. Chadbourne 

and Herbert P, Crane each with one=seventh of any such deficit on the 

basis of the net income of $100,000 per annum, so guaranteed by 

Charles R, Crane and Richard T. Crane, Jr., severally, one-half by 

each, under and in accordance with said Agreement of December 2, 1912. 
"That defendants, Kate C. Gartz and Herbert P. Crane, pay 

to The Northern Trust Company, as Trustee, their respective portions 

of said deficit of $88,897.01, as hereinbefore determined, not here= 

tofore paid by them, or received by The Northern Trust Company as 

Trustee from the dividends from said shares of stock of said Crane 

Company so deposited by them respectively as aforesaid, and that 

said defendants, Kate C, Gartz, Frances C. Lillie, Mary C. 

Russell, Emily C. Chadbourne and Herbert P. Crane, gets 

cefextiznte; from and after the date of the entry of this 

decree, pay, each to the extent of one-seventh thereof, any 

and all future deficits in satisfaction and discharge of their 

respective liabilities to said distributees of the estate of Richard 

Tf, Crane, Jr., to Charles R. Crane, to Emily H. Junkin, and to The 

Northern Trust Company, as Trustee, and in exoneration of the liae 


bility of said distributees and of Charles R. Crane to Emily H. 
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Junkin and to The Northern Trust Company, as Trustee, for or on 


account of such deficits to the extent of fiveesevenths thereof, 
determined as hereinbefore provided, and that, to the extent of the 
value of the assets of the estate of Richard T, Crane, Jr. received 
by them, respectively, the said distributees pay to Emily H. Junkin, 
or to The Northern Trust Company as Trustee, in exoneration of the 
liability of Charles R, Crane therefor, six-sevenths of said deficit 
of $88,897.01, or so much thereof as is not paid by defendants Kate 
C. Gartz and Herbert P, Crane, or either of them, (Frances C, Lillie, 
Mary C. Russell, and Bmily C. Chadbourne having heretofore paid their 
respective portions of said deficit), and that, to the extent of the 
value of the assets of the estate of Richard T. Crane, Jr. received 
by them, respectively, said distributees further pay to the extent 
of six-sevenths thereof any and all future deficits, The foregoing 
language in Par. 5, shall not be construed to constitute a money 
judgment against Kate C, Gartz, 

"6, IT IS FURTHER ORDERED, ADJUDGED AND DECREED That said 
sum of $3,250.00, so hereinbefore found to be due to The Northern 
Trust Company, as Trustee, for additional compensation for its services 
as such Trustee for the period from December 2, 1931 to June 2, 1938, 
together with its Attorney's fees in the amount of $8500 for the ser- 
vices of its counsel from December 2, 1931, to the date of entry of 
this decree, together with its legal costs and expenses to the date 
of entry of this decree, amounting to the total sum of $11,792 0495 
be charged by said Trustee in its said account to be rendered to said 
several defendants, one-seventh to each of said defendants, Kate C. 
Gartz, Frances C, Lillie, Mary C. Russell, Emily C, Chadbourne, and 
Herbert P. Crane; one=seventh thereof to be charged to said distributees 
to the extent of the value of the assets of the estate of Richard Tf, 
Crane, Jr. received by them, respectively, and one-seventh thereof 
to defendant, Charles R. Crane, 

"7. IT IS FURTHER ORDERED, ADJUDGED AND DECREED, and the 
Court hereby ORDERS, ADJUDGES AND DECREES, That said plaintiffs have 
judgment as at law against defendant, Herbert P. Crane, for the sum 
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of $27,752.84, together with interest on $26,068.20 thereof from 
December 2, 1937 to date of payment, and that plaintiffs have 
execution therefor, 

"8, If IS FURTHER ORDERED, ADJUDGED AND DECREED That 
unless the respective shares of any existing deficit, computed as 
hereinbefore stated, of said defendants, or any of them, as of 
December 2nd, in the year 1937, or any year thereafter, or upon the 
death of Emily H, Junkin, be paid to or received by said Trustee 
out of dividends or interest, within sixty days after written notice, 
from said Trustee of the amount of such deficit, said Trustee, or 
any party in interest under this decree, be and hereby is authorized 
to apply to this court for further instructions and directions with 
respect to the enforcement of the findings of the court herein with 
respect to the control of said trust funds for the purpose of satisfy=- 
ing the obligations of said defendants, or any of them, with respect 
to such deficits. 

"9. IT IS FURTHER ORDERED, ADJUDGED AND DECREED That this 
Court retain jurisdiction of all the parties to this cause of which 
it. now has jurisdiction, as aforesaid, and of the status of all the 
parties to and the subject matter of this cause, for the purpose of 
providing further, if necessary, for the execution of this decree 
and the enforcement of the respective liabilities of the parties hereto 
and of determining the amount of future deficits, if any, and for the 
purpose of further directing or providing for the payment thereof by 
the respective parties hereto and their respective heirs, executors, 
administrators, legal representatives, successors or assigns, who are 
hereby or may hereafter be found liable therefor, 

"10, Any application made under the provisions of para=- 
graphs 8 and 9 above may be made by summary petition of the party 
making such application upon such notice to the remaining parties 
hereto as the court may from time to time direct, 

"11. That The Northern Trust Company be authorized to apply 
to this Court from time to time hereafter for instruction and advice in 
the performanee of its duties as such Trustee and that any of the 
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parties to this cause be likewise authorized to apply to this Court 
from time to time for instruction and advice as to their respective 
rights, liabilities or duties by reason of any of the matters herein 
mentioned or referred to, not herein and hereby adjudicated and 
Getermined; and the Court expressly reserves for future determination 
the question of the rights of said Exeecutors of the Will of Richard 
Tf, Crane, Jr. and defendant, Herbert F, Crane, respectively, with 
respect to the disposition of said 1,000 shares of the common stock 
of Crane Company bequeathed by Richard Tf, Crane, Jr, to Herbert P, 
Crane, and by said Executors withheld from distribution in accordance 
with the Grder of the Probate Court of said Cook County, in the 
Matter of the Estate of Richard I. Crane, Jr., with leave to either 
of said parties to apply to this Court for further order with 
respect thereto." 

The following is plaintiffs' theory of the case: "As to 
the distributees of the Estate of Richard T. Crane, Jr., and Charles 
R. Crane, plaintiffs' theory of the case was that while they ree 
mained severally liable, each for one-half of the deficits in Mrs. 
Junkin's income, The Northern Trust Company as trustee had the right 
to collect from the various members of the family the amount of the 
various deficits in Emily H. Junkin's income for which they had 
respectively assumed liability under the family settlement agreement 
in the complaint and above referred to; that not only had Richard 
T, Crane, Jr., and Charles R, Crane assumed a personal liability to 
Emily H. Junkin for the amount of said deficits, but that under the 
so-called family settlement agreement, and related documents, the 
four sisters and brother of Richard Tf, Crane, Jr., and Charles R. 
Crane had assumed a personal liability for their respective one=- 
seventh shares of such deficits, and that both Emily H. Junkin, 
and The Northern Trust Company, as trustee, had the right, as third 
party beneficiary under said agreement, to enforce the liability of 
said four sisters and brother which they had thus assumed in their 
contracts with each other, and with their brothers Richard fT. Crane, 
dr., and Charles R, Crane, Plaintiffs further claimed that the 
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reduction in Emily H, Junkin's guaranteed income from $100,000 to 
$85,000 inured solely to the benefit of Richard T. Crane, Jr.e, and 
Charles R. Crane and that the liabilities of the four sisters and 
brother should therefore be determined upon the basis of a guaranteed 
income to Emily H. Junkin of $100,000, and not upon the basis of a 
guaranteed income of $85,000 upon the basis of which the liability 
of Richard T. Crane, Jr., and Charles R, Crane was to be determined, 
Plaintiffs further claimed that A. F. Gartz, Jre, as assignee of 
Kate C. Gartz, was obligated for Kate C. Gartz' share of the deficits," 
fhe following is the counterclaimants' theory of the case: 
"The counterclaimants, Charles R. Crane and the distributees of the 
estate of Richard T. Crane, Jr., deceased, claimed that while Charles 
R. Crane and Richard T. Crane, Jr., had assumed a personal liability 
to Emily H. Junkin for any deficit in the amount of her guaranteed 
income = each for one-half thereof - nevertheless under and by virtue 
of the family settlement agreement and related decuments Richard T, 
Crane, Jr. (and to the extent of the value of the assets of his estate 
received by them, the distributees of his estate) were obligated, as 
between Richard T. Crane, Jr., and Charles R, Crane, for six-sevenths 
of the entire amount of such deficits, and also that as between Charles 
R. Crane and Richard T. Crane, Jr, (and the distributees of his estate) 
on the one hand, and their four sisters and brother on the other hand, 
said four sisters and brother had assumed fiveesevenths of the lia- 
bility for such deficits (each severally to the extent of one-seventh 
thereof). Counterclaimants further claimed that therefore, as between 
them on the one hand and their four sisters and brother on the other 
hand, the primary liability for five-sevenths of the liability for 
said deficits rested upon the four sisters and brother (severally to 
the extent of one-seventh each), and that they had the right to compel 
the said four sisters and brother to perform their respective obli- 
gations to Smily H. Junkin in exoneration of the liability which 
Charles R. Crane and Richard T, Crane, Jr., had initially assumed to 


the said Emily H. Junkin. Both plaintiffs and counterclaimants 
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{italics ours] claimed that it was not necessary in order that 
the liability of the four sisters and brother be enforced that 
the deficits be first paid to Emily H. Junkin either by Charles 





Re Crane or by the distributees of the estate of Richard T. Crane, 
Jr., deceased; that all of the parties in interest having been 
brought before the court in this action the court had full jurise 
diction to determine and adjudicate their respective obligations 
herein, Both plaintiffs and counterclaimants [italics ours] claimed 
that the reduction in the guaranteed income of Emily H. Junkin from 
$100,000 to $85,000 inured solely to the benefit of Charles R. Crane 
and Richard T, Crane, Jr., and his distributees (to the extent of 
one-half each) and that the respective liabilities of the four 
sisters and brother should be enforced upon the basis of a guaranteed 
income of the full sum of $100,000. Both plaintiffs and cross 
complainants [italics ours] also claimed that the jurisdiction of 
the Probate Court of Cook County in which the administration of 

the estate of Richard T. Crane, Jr., was pending at the time of the 
filing of the complaint, was inadequate for the determination and 
adjustment of the rights and interests of the several parties to 
this action, and that, therefore, 1t became and was necessary to 
invoke the jurisdiction of a court of equity for that purpose." 

The appellants state their defense as follows: 

"(1) No personal obligation is imposed upon any members 
of the Crane family, other than Charles R. Crane and Richard Ty. 
Crane, Jr., to pay any deficits occurring in the annuity funds for 
Emily H. Junkin under either 

"(a) the agreement of June 2, 1912 * * *; 

"“(b) the agreement of June 11, 1914 * * *; 

“(c) the addendum to said agreement of June 11, 1914, or 
Exhibit 'E' referred to in said agreement; or 

"(d) the agreement of June 2, 1922, * * * by which the 
annuity for Emily H. Junkin was reduced to $85,000; 

"(2) that, by the execution of the addendum * * * the 
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other members of the Crane family did not assume or become bound 
by the terms of said agreement of June 11, 1914, except for the 
limited purposes specifically set forth in said addendum and 
Exhibit *B'; the limited purposes specified in said addendum, 
which are germane to the issues, being as follows: 

"“(a) Being stockholders of the Crane Company, they 
agree to be bound by the terms and conditions of the agree= 
ment of June 11, 1914, so far as said agreement affected the 
Crane Company or themselves, as stockholders; 

"(b) that they, in compliance with the terms of Article 
XI of said agreement of Jume 11, 1914, will execute and per= 
form the agreement contained in Exhibit 'E'; 

"(3) that the sole obligations, which are germane to 
the issues here involved, imposed upon the other members of the 
Crane family under the provisions of Exhibit 'H', are to cause to 
be transferred and delivered to The Northern Trust Company, as 
Trustee, 1,000 shares of stock of the Crane Company, to be held by 
said Trustee during the lifetime of Emily H, Junkin, subject to the 
following provisions: 

"(a) From the dividends thereon and the income from other 
securities, the annuity payments provided for Emily H. Crane 
under the terms of the agreement of December 2, 1912, were to 
be made; 

"(b) Oneeseventh of the sum necessary to make the said 
annuity payments to be taken from the dividends received from 
each 1,000 shares of the stock transferred and delivered to 
the Trustee; 

"(c) fo pay over any excess dividends not required for 
said purposes to the person who deposited said 1,000 shares 
ef stock; 

"(d) The Trustee, upon the death of Emily H. Junkin, to 
retransfer and redeliver the said 1,000 shares of stock to the 
person so depositing them; 
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"(4} thet the following provision of the agreement of 
June 11, 1914, Article XI, 
wie % # therefore the said Kate C, Gartz, Frances C. 
Lillie, Mary C, Russell, Emily C. Chadbourne and Herbert P, 
Crane do severally agree to pay, on demand, one=seventh of 
all money which may be due and payable under said agreement 
of December 2, 1912,! 
is limited and controlled by a subsequent provision of said agreement 
(Article XI): 
“*tShould the dividends and income received by said The 
Northern Trust Company, as Trustee, from the aforesaid 6,000 
shares of stock and the $173,000 face value of First \ortgage 
5~1/2% Bonds * * * be insufficient to pay all moneys which are 
due and payable under said agreement of December 2, 1912, the 
brother and sisters [the other members of the Crane family] 
of the parties hereto [Charles R. Crane and Richard T. Crane, 
Jr.] severally agree that they will each pay to the "high 
bidder" [Richard TI, Crane, Jr.], on demand, one=seventh of any 
sum which the "high bidder" may be compelled to pay to the said 
The Northern Trust Company, in order that he may fully perform 
the terms of said agreement of December 2, 1912.'; 
that said provisions were merely an expression of an intent on the part 
of Charles R. ‘Crane and Richard T, Crane, Jr, that the other members 
of the Crane family should assent thereto, but that the other members 
of the Crane family did not assent thereto in the limited obligations 
which they assumed under the addendum and Exhibit 'E,' If, however, 
said provisions were imposed upon the other members of the Crane 
family by the addendum and Exhibit 'E,' it was a secondary liability 
upon them, conditioned upon the ‘high bidder's' being first compelled 
to pay to The Northern Trust Company, as Trustee, any deficits 
occurring in the annuity; that, until the "high bidder' was compelled 
to pay said deficits to the Trustee, the secondary liability of the 
other members of the Crane family did not arise; 
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"(5) that the 'high bidder' alone, after being compelled 
to pay said deficit to the Trustee - if there be a secondary lia- 
bility — could bring a cause of action against the other members of 
the Crane family, but, since the pleadings contain no allegation 
and the record is silent as to whether or not the ‘hich bidder! has 
made any deficit payments into the annuity fund, the prerequisite 
for his bringing a cause of action against the cther members of the 
Crane family does not exist; and, under no circumstanees, could the 
Trustee, Emily H, Junkin, or Charles R. Crane and Richard Tf, Crane, 
Jr., jointly, bring a cause of action against the other members of 
the Crane family, as to the annuity deficits; 

"6) that if a secondary liability is imposed, the limit 
of the other members of the Crane family is one=seventh of any sum 
which the ‘high bidder’ may be compelled to pay on account of the 
annuity deficits; that, under the provisions of the last paragraph 
of Article XI of the agreement of June 11, 1914, the maximum personal 
liability of the ‘high bidder' (Richard T. Crane, Jr.) was to pay 
six=-sevenths of any deficit occurring in the annuity fund, and that 
the secondary liability, if any, of the other members of the Crane 
family to the ‘high bidder was limited each to a oneeseventh of 
six-sevenths of such annuity deficits; that, since the agreement 
between Charles R. Crane, Richard T. Crane, Jr. and Emily H. Junkin, 
dated June 2, 1922, reduced the annuity from $100,000 to $85,000, 
the personal liability of the "high bidder' from June 2, 1922, was 
six-sevenths of any deficits which might arise, on the basis of an 
$85,000 annuity; and that from June 2, 1922, if any secondary lia- 
bility is imposed upon the other members of the Crane family, it is 
limited to a one=-seventh each of sixesevenths of any deficit arising 
in the $85,000 annuity fund, conditioned upon the 'high bidder's! 
first being compelled to pay such deficit to the Trustee, for the 
reason that the agreement of June 2, 1922, specifically reduced 
the obligation of the ‘high bidder' under the terms of the agree= 


ment of December 2, 1912, to contribute to any annuity deficits 
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arising on an $85,000 annuity rather than on a $100,000 annuity," 
The agreement of June 11, 1914, between Charles R. Crane 
and Richard IT, Crane, Jr., with the “consent” or “addendum" thereto 
signed by all the other members of the Crane family constitutes, 
in our judgment, a family settlement agreement. By the will of 
Richard Tf, Crane, Sr., certain provisions were made for his widow, 
in addition to the provisions made for her by the ante-nuptial 
agreement. It is a reasonable inference, from the record, that 
the provisions made in the will were not satisfactory to her, and 
Charles R. Crane and Richard 7, Crane, Jr., who were made the 
residuary legatees of their father's estate, entered into the con- 
tract with her of December 2, 1912, by the terms of which the 
widow received substantially more than the ante=nuptial agreement 
and her husband's will provided for her, in consideration of which 
she accepted the provisions of the will in her behalf and 
ratified the marriage settlement agreement. As appears from 
the agreement of June 11, 1914, differences arose between 
Charles R. Crane and Richard T, Crane, Jr., "as to the true 
interpretation of the provisions of said Will, and as to the future 
conduct of the affairs of the Crane Company," and of the Crane Valve 
Company, which differences had been, and if not adjusted would con~ 
tinue to be, detrimental to the conduct of the business, “and pre— 
judicial to the interests of all stockholders therein,” and 
it was believed that the best interests of both said corporations 
and of the stockholders therein required that either Charles R, or 
Richard @., Jr., should dispose of his interest in the stock of 
both said corporations, ‘The other members of the family were sub- 
stantial stockholders of the Crane Company and Charles R. and Richard 
Te, Jr., considered that their consent was necessary for the con- 
summation of the plan which they, Charles R. and Richard T., Jrey 
had agreed upon for the purchase by the Company of the interest of 
one or the other of them, It also seems clear that the other members 
of the family concluded that, in view of the situation, they were in 
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a position to demand of Charles R. and Richard T., Jr., a share 

of the father's estate, which by the terms of his will was given 

to Charles R. and Richard T., Jr. It also seems clear that the 
latter were willing to grant the demand, provided that their brother 
and sisters would share the burden of the agreement of December 2, 
1912, wherein Charles R, and Richard f., Jr., had guaranteed to 

the stepmother a net income of $100,000per year so long as she should 
live, In the agreement of June 11, 1914, Charles R. and Richard T., 
Jr., after stating that differences had arisen between them as to 

the true interpretation of the provisions of their father's will and 
as to the future conduct of the affairs of the Crane Company, recites 
"Whereas, the parties hereto desire that a part of the property which 
comprised the estate of Richard T, Crane, Senior, shall be set aside 
to create certain charitable funds, and further desire that the 
sisters and brother of the parties hereto shall each receive some of 
the stock of the Crane Company formerly owned by Richard T, Crane, 
Senior, notwithstanding the fact that none of said stock was devised 
to said sist * * aU The agreement next refers to 








the contract of December 2, 1912, and recites: "Whereas, all child= 
ren of said Richard T, Crane, deceased, desire that the burdens of 
said agreement of December 2, 1912, should be borne by all children 
of Richard T. Crane, deceased, who receive any share in his estate, 
and by their heirs and personal representatives * * *," Article II 
provides: "Within Thirty days after the terms and form of the bonds 
and mortgage or trust deed hereinafter provided for shall have been 
agreed upon, and Herbert P, Crane, Kate C. Gartz, Mary C. Russell, 
Frances C, Lillie and Emily C. Chadbourne (who together with the 
parties hereto are the sole surviving children of Richard T, Crane, 
deceased) shall have executed their several consents to the terms 

of this contract, in the form hereto attached, each of the parties 
hereto shall," ete, Article XVII provides: "This agreement, when 
earried into effect, shall operate as a complege settlement of all 
the aforesaid differences between the parties hereto, and as a 
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release by each of all claims which he may have against the other, 
and shall also operate as a release and discharge by esch of the 
persons who signs the consent attached hereto of all claims which 
he or she may have, or may have asserted against the parties hereto, 
er either one of them, in any manner whatsoever, arising because or 
out of the Estate of said testator, or out of any agreements or 
negotiations heretofore had as to the distribution of the estate of 
said testator, or as to the setting apart by the parties hereto of 
Shares of stock of the Crane Company to the several parties signing 
such consent; and shall also operate as a full release and discharge 
to the Crane Company of any claims and demands which either of the 
parties hereto, or any of the persons signing said consent, may have, 
or may at any time have asserted, growing, or arising out of the 
failure of any of said parties to secure the right at any time in 
the past to subscribe for, purchase or receive, any stock of the 
Crane Company; and the parties who have executed the consent attached 
hereto severally agree that they accept the stock allotted to them in 
Article X hereof in full satisfaction of any claim, legal, equitable 
or moral, which they have up to the date hereof to stock of the Crane 
Company, and each of said parties agrees that he or she will, upon 
the execution of this agreement, execute and deliver to the Crane 
Company a release which shall be in the form as set out in Exhibit H 
which is attached hereto," 

Article I provides that the executors of the estate of 
Richard T, Crane, Sr., shall immediately transfer and deliver to 
The Northern Trust Company, as trustee under the agreement of December 
2, 1912, 2,500 shares of "Estate Stock," to be held by said trustee 
in lieu of the 2,500 shares of Crane stock previously transferred to 
it by Charles R. Crane, The article also sets forth the amount of 
Crane Company stock which will be held as "Estate Stock" when the 
transfers therein specified shall have been made, amounting to 55,217 
shares, and, in addition thereto, the 5,000 shares standing in the 


name of The Northern Trust Company as trustee under the contract of 
December 2, 1912, It appears from Article III of the agreement that 
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there was a credit of 8741,030.57 on account of an unpaid dividend 

of eighteen per cent on “Estate Stock" standing on the books of the 

Crane Company to the credit of the estate of Richard T. Crane, de- 
of the same, 

ceased, and the seid article provides for the distribution{ Article 

X provides that the "Estate Stock" which shall remain after all of 


the transfers thereof therein provided for, for charitable and other 
purposes therein described, “shall be divided into five equal por= 
tions for the equal benefit of the four sisters and one brother of 

the parties hereto, and said portio shall be t sferred 

delivered in the manner provided in Article XI hereof," (Italies 
ours.) In Article XI appears the following: "* * * inasmuch as said 
agreement was made for the protection and benefit of the Estate of. 
Richard Tf, Crane, deceased, and Kate C, Gartz, Frances C, Lillie, 
Mary C,. Russell, limily C. Chadbourne and Herbert P, Crane, the sisters 
and brother of the parties hereto are now about to receive considerable 
portions of that estate, therefore, the ssid Kate C, Gartz, Frances 

€, Lillie, Mary C, Russell, Emily C. Chadbourne and Herbert P, Crane _ 





e der said ecment of December 2, 1912," 
(Italics ours.) Article XII provides: "For Five years after the 


date when the Crane Company purchases the interest of 'the seller? 

as hereinabove provided, all stock of the Crane Company which is 
owned, or the voting power of which is controlled, by the parties 
hereto, or by the persons signing the consent attached to this con= 
tract, shall be voted at all elections of directors of the Crane 
Company in favor of such persons for directors of said company as 
shall be named by the ‘high bidder,' provided that he shall so long 
survive and remain the holder of a majority of the total stock of said 
Crane Company which may from time to time be issued and outstanding." 


Article XIX provides: "Hach of the several agreements herein contained 
j 
is dependent upon each of the others, and is to be binding only in case © 


this e € agreement is ¢ ed out," (Italics ours.) Immediately 


following the signatures of Charles R, Crane and Richard T, Crane, Ire, 


bnebivih blaqny as to jnyooos mo YE.0EQ, LS Io tiber® « ecw erads 
sit to exood od? mo gathasta "loose efsted" ap acioo teq meatigte: to 
ty gente 2” preees to sfateo od To Sibero odd of yusqmoD ems20 
efoltsiA laotiudiateth ent tot esbivoug slptita bisa edd. bna _desand 
to ifs rests miamot Lfele dotdy “aAoote etated" od tadd. eebtvong x 
tonto bas aided hxate 202 etet bab tvoxq atotedt toeteds arotened — 


boeodtaosae aleiteds eegoqung 








"ies — — — — 
oud r9t%s eIsey evil 0%” sesbivorg. its eloltiA (etme eokfedl) 
*relfoe oft’ to Jaotednt ont aeaaclo auq yasquiod. e9ne10 sid codw etsb- 

at dolrw yneqmo) smst0 exit to dooda Ife ,bsbtverg evodsentotedies- 
| satdene odt yd .bellortmos el doinw to teweg. aeitt ov edt s0 ¢bem©o- 

“noo edd of Setlostts tasancs silt sntagte anceseq edt xc xo .otored 

ener) edt to exotoert 20 anotveele Lia te bedov od tieda fount” 
as plaques Hise to aqoyooulb tot aseeieq doga to tevel af Yusqmod— 

"amok oz Liste ed Jait bebtvoug ‘_rebbid dad’ odt yd boman od Iistle 

bice to Aoods Lstot end to yetuotam s lo tabLos end akemet dns ovbvate: | 

" gatbasdeswo hos bereet od emis ot emtt. mort Yen doinw Yosqmo0 sisi - 











vlotstboan] —* ‘epbisdT),  "qtue_bekasse ¢h dnomemns oxtiae, stds 
etl ost) 7 baado ta bas. enet),..f shat sounangie ens gattwollot — 


a6 fh ~RhOL gS asdnsoot 


== 
to the agreement appears the followings 

"In consideration of the benefits which will be received 
by us under the terms of the foregoing agreement between Charles 
R. Crane and Richard TI, Crane, Junior, dated June eleventh, 1914, 
and of the provisions contained in said agreement affecting us, 
we, the undersigned, being children of Richard T, Crane, deceased, 
and stockholders in the Crane Company, do seyeraily hereby agree, 
each with the other, and with the said Charles R. Crane and Kichard 
F. Crane, Junior, to all the terms and conditions of said agreement, 
so far as the same affect the Crane Company, or ourselves; and we 
do further severally agree that the Crane Company may purchase the 
stock of ‘the seller’ and may purchase the assets and business of 
the Crane Valve Company in the manner, for the price, and upon the 
terms, and may psy for the same in the manner, in said agreement 
set forth; and that the Board of Directors of the Crane Company 
shall be selected, and by-laws adopted, as provided in said agree~ 
ment; and that as stockholders of said Crane Company, we will vote 
all stock owned and controlled by us in such way as to give effect 
to all the terms and conditions of said agreement and will specifie 
cally perform the terms of Article XII of said agreement, and we 

eve agree that we will each of us, in compliance with the 
terms of Article XI of said agreement, execute and perform the agree- 
ment of which Exhibit E, which is hereto attached, is a copy; and 

the undersigned, Emily Crane Chadbourne, agrees that she will, in 
compliance with the provisions of Article XI of said agreement, 
execute and perform the agreement of which Exhibit F is a copy; and 
we all agree that we will, in compliance with the terms of Article 
XVII of said agreement, execute the instrument of which Exhibit H 
is a copy. 

"This agreement shall be binding upon and enure to the 
benefit of the parties hereto, and their respective heirs, executors, 
administrators, personal rapresentatives and assigns, 

“IN WITNESS WHEREOF we have hereunto set our Hands and 


hy * 


86 

sgetwoLlot of? etseqis tnomeetys ents * 

bevisoes od Iftw deisw etitened adv to molvsteblemoo al” °° | ~” 
asfiedd agewied Jaemoetys gsitoystot sd} to emred eft webny ey Yd 

J vitnevele emt bets gtolnwt ,one1) .T bradolt bas enfad i 

eau gat} oetts tnemeotgs bise at beaksdnaoo enofetvory ed} to bas 

i ebesassoob ,enst0 .T breldli to metbLids gated ,bemglerobar edt ow 
| ees Ydorer yileusvee of .yteqmod east edd at eteblodioesé hak” 
ss paseloRT brs one1D .8 eofuedd Btee wild stb bas quedito edt abby mone 
pineus7gs bise ‘to enotitbace bas emred sad Ife ot probit vons29 3 
ow bus jeevloatwo ro yymsgntod omer end foots omer etd es ant OF 
ord cansiowe Yam Yeeqmod ened odd add comgs yLLeaeves redtust Ob” 
Yo 2esniend bas efotes oci⸗ꝰ sessing Yam brs trolfea orlt? to foote 
edd moqu bas ,sokiq cfd aot yrenmsm oft HE yasqmod' ovis? -ensx0 eit 
Saemectge bisa at , tennant off ME omse ony sot Yq Ysut bas yemrret 

| Yetaquiod ens ext To etodoort Yo brsof ort tudt has [lgrot soe 
~88Igs Biee at bebiverd es b8tqobs ewal=yd ‘pata’ _betoolee od Ifsrte 
etov [Liv ov .ytsymod oust) bie Yo erobloiifoode ba tard Sits {tnoht 
Jost te evig of es ysw done at ew ye beflortaoo bas bemwo toote Lis 
~Ltkooqe Iliw Bris Inemoergs fise to enottibnos bus amret oft Lfe-ot 
ow bas cInompetys bise to TIX eLots1A “to eorred” exit iuot10q Yltss’ 

| - enit uid be sone bhiqmos ck aly ‘to oss Litw ow ‘tadd 9 oetgs yLigueved 
-se%gs oft mr0t10q bas eguosxs  titeatoo13s biae to m efotsth to emrey 
bas ¢yqoo 6 2k ebedoatds ‘eteted et doliw it S10HGH dp tdw to dnem 

ai .iftw ede tadd zooxgs enrtodbad® ent) eb pbenglerobny oft 
cdsromsengs bhoe to IX efottt to eno kdkvdeg edt dt iw ‘eoaekfqnos 

bas ¢yqoo s ef f $d bebe iio betw %o Jeemse7ys ‘edd mrotieq ‘big otuoexe. 
efoksti to enmued ont diiw cons Lita ak Le ow tans cotgs Ifa ow 

FI 3 Adnsica doLdw %o snemtas cok ot oNuoens © inemooras bkae to ) eave 


ne rai 4 





) — 4 ak 
i Gain "bb Balt aad th —— 
— —— evisvooqest ntedt bas sotoned —* — 


— pee fe 









“lengteas bas eovits: “ae 
bas eBrtel 10 foe odawoted hall lind we Bebe ek fon a 





Seals this Hleventh day of June, A. D. 1914. 


"Kate C, Gartz (Seal) 
"Frances C, Lillie (Seal) 
“Wary C. Russell (Seal) 
"Emily Crane Chadbourne (Seal) 
“Herbert FP, Crane (Seal)*" (Italics ours.) 


Upon the same date all of the parties executed the trust 
agreement referred to as Exhibit E, and the appellants contend that 
the “addendum" to the agreement of June ll, 1914, and Exhibit E 
control the obligations of the members of the Crane family other 
than Charles K, and Richard T., Jr. The agreement signed by Charles 
R, and Hichard T., Jr., and the so-called "addendum" or "consent," 
in our judgment, are parts of one agreement, which has been called 
“the Family Settlement Agreement." As well stated by counsel for 
appellees: "“* * * whereas it is perfectly apparent from the terms 
of said agreement, as above indicated, that it was one between all 
the members of the Crane family for the purpose not only of provid- 
ing for the control and management of said Crane Company by the 
so-called "high bidder’ and of settling the differences between the 
two brothers with respect thereto, but also for the purpose of 
settling the differences between the two brothers and their other 
brother and sisters arising out of rights or claims, ‘legal, 
equitable or moral,' which the latter had asserted with respect to 
the provisions of their father's Will, and with respect to some 
share of the 'Estate Stock' held by the estate of their said father, 
Richard T, Crane, Sr., as well as for the express purpose of carrying 
out the expressed desire of all the ci en of said Richard T, Crane, 
Sr., that the burdens of said Agreement of December 2, 1912, should 
be borne by all children of Richard TI, Crane, deceased, who might 
receive any share of his estate. Said agreement expressly provided 
for the division of such part of the 'Estate Stock' as should remain 
after the transfer of certain portions thereof as in said agreement 
specified, into five equal parts for the equal benefit of the other 
members of the family in the manner provided in Article XI of said 
agreement, and, as above stated, that they accepted the stock so 
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allotted to them in full satisfaction of any claims which they (all 

of said children except said Charles R. Crane and Richard Tf, Crane, 
Jr.) might have or might have asserted, arising out of the failure 

of any of the last named parties to secure the right at any time in 
the past to subscribe for, purchase or receive any stock of the Crane 
Company. Furthermore, Article I of said Family Settlement Agreement 
expressly provides that the executors of the estate of Richard T, 
Crane, Sr., shall immediately transfer and deliver to The Northern 
Trust Company, as Trustee under said Agreement of December 2, 1912, 
2,900 shares of ‘Estate Steck,’ to be held by said Trustee in lieu of 
the 2,500 shares of Crane stock previously transferred to it by Charles 
R, Crane; and sets forth the amount of Crane Company stock which will 
be held as ‘Estate Stock' when the transfers thereof therein specified 
shall have been made, amounting to 55,217 shares, and, in addition 
thereto, the 5,000 shares standing in the name of The Northern Trust 
Company as Trustee under said contract of December 2, 1912. It also 
appears by Article III of said agreement that there was still a credit 
of $741,030.57 on account of an unpaid dividend of 18% on ‘Estate 
Stock! standing on the books of Crane Company to the credit of the 
estate of Richard T. Crane, deceased, the distribution of which is 
therein provided for," Exhibit E (Article I) provides that each of 
the members of the Crane family shall transfer and deliver to The 
Northern Trust Company, as Trustee, certain securities, which are to 
be held by the trustee during the life of lirs. Junkin, subject to the 
following terms and conditions: 

"Paragraph (a). Second parties and third party agree that 
from the dividends and income derived from said 6,000 shares of stock 
and $195,000 face value of bonds there shall be made the payments 
provided for in Paragraph 2 of said agreement of December 2, 1912, and 
all other payments, if any, which Charles R. Crane and Richard T. Crane, 
Junior, covenanted in said agreement of December 2, 1912, to make, and 
that one-seventh of the sum necessary to make said payments shall be 
taken from the dividends received from each 1,000 shares of stock 
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transferred and delivered to said The Northern Trust Company, as above 
set out, and one=seventh of the sum necessary to make said payments 
shall be taken from the interest collected from the bonds transferred 
and delivered to the said The Northern Trust Company, as above set out. 

"Paragraph (b). Said The Northern Trust Company shall keep 
separate accounts with each of second parties, and shall collect the 
dividends received from each 1,000 shares of stock transferred by each 
ef second parties who shall have transferred stock hereunder, and shall 
pay from the dividends received from each 1,000 shares, one-seventh of 
all payments which shall be made in accordance with Paragraph 2 of said 
agreement of December 2, 1912, and one-seventh of all moneys which 
Charles R. Crane and Richard T,. Crane, Junior, covenanted by said agree=- 
ment of December 2, 1912, to pay, and said The Northern Trust Company 
shall pay the remainder of said dividends, if any there shall be, to 
the person who deposited said 1,000 shares of stock. In addition thereto 
said The Northern Trust Company shall collect all interest which may be 
paid on said $195,000 face value of bonds, and shall pay therefrom one= 
seventh of all payments which shall be made in accordance with Paragraph 
2 of said agreement of December 2, 1912, and one=seventh of all moneys 
which Charles R. Crane and Richard T. Crane, Junior, covenanted in said 
agreement of December 2, 1912, to pay. And said The Northern Trust 
Company shall pay the remainder of such interest, if any there shall be, 
to said Charles R, Crane, 

“Paragraph (e). In the event that any of said second parties 
shall die prior to the death of Emily Hutchinson Junkin, said The 
Northern Trust Company shall pay to the executors, administrators and 
assigns of the person who shall so have died, all moneys which would 
have been paid to such person had he or she not died, 

"Paragraph (da). Upon the death of the said Emily Hutchinson 
Junkin, said The Northern Trust Company, as Trustee, shall transfer and 
deliver to each of second parties, and in the event of the death of any 
of second parties then to their executors, administrators and assigns, 
the stock or bends so transferred and delivered by them to the said 
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The Northern Trust Company, as Trustee, as hereinabove set out," 
(Italics ours.) 

Paragraph 2 of the agreement of December 2, 1912, between Charles 
R. and Richard T., Jr., and the widow of Richard T. Crane, deceased, 
provides for the payment, quarterly, of so much of the dividends 


and income of certain securities as is necessary to make her net 


annual income, including the net amount of income which she shall 
" peceive from the marriage settlement agreement and the Atchison 


bonds, the sum of $100,000, Each of the parties to the trust agree~ 


ment (Exhibit E) authorized the trustee to pay his or her one=seventh 
of all payments which were to be made in accordance with said 
Paragraph 2 to Mrs, Junkin. This trust agreement did not modify 
the personal obligation assumed by each of the members of the Crane 
family to pay one=-seventh of any deficit which might arise, At the 
time of the signing of the trust agreement, all of the parties un- 
doubtedly expected that the income from the securities so deposited 
with the Trust Company, together with the income from the Atchison 
bonds which had been given to Mrs, Junkin by the terms of the 
ante-nuptial agreement, would be amply sufficient to provide for 

the payment of the guaranteed income of $100,000. The record shows 
that the Crane Company paid a dividend of eighteen per cent in one 
year, and it was not until it passed its dividend on March 15, 1932, 
that a deficit arose, This is not the first law suit that was born 
of the great depression, Three of the Crane children, Frances C, 
Lillie, Mary C. Russell and Emily C, Chadbourne, have each paid 
their respective shares of the deficit in full, and they are not 
parties to tuis appeal, The complaint as amended alleges that 
“since the execution of said Trust Agreement of June 11, 1914, 
plaintiff [The Northern Trust Company], as such Trustee, has 
rendered to each of the parties thereto separate statements of 
account, as provided thereby, showing the income received by plaintiff 
from said securities, and the application thereof, and, since the 


Same arose as aforesaid, showing the amount of the current deficits 
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and the amount due from them, respectively, on account thereof, 

and has made demand upon each of them for immediate payment 

thereof, Hach of the said parties has heretofore recognized his 

or her liability for their respective shares of such deficits as 
provided by said ‘Family Settlement Agreement,' and the said 

parties by their acts have construed the said agreement to obligate 
them to pay their proportionate shares of such deficit quarterly 

as the same arises." The testimony shows that in accordance with 
the provisions of the trust agreement (Exhibit E), separate accounts 
were kept by the trustee, and statements were rendered to each member 
of the family, quarterly, down to the time of the filing of the 
instant complaint, a period of nearly twenty-three years, It appears 
that these statements were rendered by The Northern Trust Company, 
“as Trustee for Emily H. Junkin, under an agreement dated December 2, 
1912, between Charles P, Crane and Richard T. Crane, Jr., and under 
a supplemental agreement dated Jume 11, 1914, between those parties 
and Herbert P, Crane, Kate C. Gartz, Mary C. Russell and Emily Cc. 
Chadbourne, covering the quarter year ending June 2, 1938, * * * to 
each of the members of the family, that is, the parties interested; 
and statements substantially in the same form were rendered from 
June 2, 1922, down to date." From and after June 2, 1922, the date 
of the agreement between Charles R. and Richard T., Jr., with irs. 
Junkin, by which her guaranteed income was reduced from $100,000 

to $85,000 per year, the statements were rendered in accordance with 
the written orders of irs. Junkin to the Trust Company and ghewed 
the basis upon which the same were made, and that Charles R. and 
Richard T,, Jr., were being charged on the basis of $85,000 and the 
other members of the family were being charged on the basis of 
$100,000 per year, and no objection was ever made by any of the 
members of the family to the statements as rendered, Herbert P. 
called upon Harold H, Rockwell, trust officer and vice president 

of The Northern Trust Company, in reference to the deficits that 

had accrued, but made no objections to any of the statements rendered 
to him by the trustee, nor did he deny his liability as shown by said 
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statements, A, F. Gartz, Jr., made no objection to the amount of 
the deficits shown by the statements to be due from Kate C, Gartz, 
and after the closing of the estate of Richard T., Jr, Ae Fe Gartz 
wrote the trustee a letter, received by the latter on January 24, 
1933, reading: "“BEnelosed you will please find a check to your 
order for $2852.54, being the amount of deficit on Mrs, Junkin's 
trust due from Kate C, Gurtz." (Italics ours.) On September 24, 
1935, Gartz paid to the trustee the sum of $10,000 and received from 
the trustee the following receipt: "Received the sum of $10,000 from 
A. F. Gartz, Jr., Trustee for Kate C. Gartz to apply on deficit in 
her share of the payment due "mily H, Junkin under the terms of 
agreement dated June 11, 1914." (Italics ours.) On January 29, 
1936, Gartz paid to the trustee the sum of $20,330.48, and received 
from the trustee “a release running to A. F. Gartz, Jr., Trustee 
for Kate C, Gartz on account of the deficit of lirs, Gartz in her 
eontribution to the anmaity fund of Emily H. Junkin in the sum of 
$20,830.48." Until the filing of their answers neither of the 
appellants had made any objection to the form of the trustee's 
statements or to the amounts shown by the statements to be due from 
time to time on account of the existing deficits, The trial court, 
in his opinion, commented upon the practice followed by the trustee 
and the parties to the trust, and held that they knew "what the 
trustee was doing, how the trustee was stating the account; and their 
own actions put a stamp of approval on the conduct of the trustee." 
It is clear that the present contention of the appellants is an 
afterthought and that over a period of many years all of the parties 
recognized that the trustee was keeping its accounts correctly, The 
appellants are now estopped from claiming that the trustee kept its 
accounts incorrectly. 

The trial court held that Kate C. Gartz, Frances C. Lillie, 
Emily C. Chadbourne, Mary C, Russell and Herbert P. Crane were each 
liable to plaintiffs to the extent of one=seventh of the deficit. 
We affirm the court's ruling in that regard. 


to tnvoms ef} at aotvostde on obsam ,. tb _ad2s0 “TA sednomedee. 
estas) .9 stat movl eb ed ot esmomedate odg yd owode ediotieh odd 
ste) 4% sA goth go? batstlols to efstee edt Yo ynteolo edt rods baa 
«S Yisunst mo tettal edd yd beviese: ,tettel s ostemty exit etow 
ayoy of does s bait sesefq [lbw poy beaclon’* : antbas eet 
g'atinel .exM no ttotieh to tawoms ert gated BR. ccce x0? tob10 

A todmesqe2 m0 (.amwo eotistI) “.ataeD .9 ets mort ont ‘teat 
mort bevieoet Sas O06,0L8 to swe eit sete odd ot bksq si150 weet 
most 060,018 to mye oft bevicoes”" stqteoes witwoitot exit ootenad edt 
ait tkokteb no ylage oF sJas0 .D otsX z0t ooteud! qo Tt ,stted 2 soy 


ee ee fo 
XE YIswAst 20 (.ewo eotfedsT) "AIOE elt nuit bodab ‘tnomeer3 
bevieoot bas ,84,0€5,0S% to ava end ootenid edt of bieq — eet 
eetentt ..1b — +1 4A of —X s2selet s* voreua⸗ oid ont 
tod ak sdas) ,2t ‘to diolteb edt to nooos mo sdis0 A) ot ant ay 
Yo mye orld at mites .M yLtal to bewt yo buns ert of nottsdbrdaoo 
‘estd to reddien erowans tkedt to yatity edd tise * +84 068,088 
z'oeteniy ofd to mot ois oc molsootdo yas ebam bart — 
Gor? oub od of edmemosose outs yd anoe etewoms ext (9F 10 eduomodate 
«dtusos istat eff ,ettotied yntvetxe ors to tausooos mo omtd oF oats 
setautd eats xd bewollot estsos1q edit oq bedsreumoo soln tqo the at 
edt tase’ wordt yest todd bles bots stewed ond ‘od eoltueq oct bas 
thos brs. auosos edd paktate § eaw sedenit est wort sateb eaw ebdeust we 
© eedaiud exis to doubaos edt mo Lsvorgqs to qaste ⸗ tog cnoitds “0 


» baad 


ns at adusfleqqs ond “6 Hots netnes dmezerg odd dont eto at $I | 
bend ods 


zolsusq edt to Iie ausox — to botteg s t8vo tadd bas Ielguodd reste ; 
ont «Vitoor109 agayooos att aitky eed asw sedans nid add Bostmgover 
5 pitt rt irs 
att tqoxl cates ods add gniatete nox? boquosee wom os east toons | 
wi ih hy viddorsoent arees 
is bo a 
gotlitd .D ooaerg — d bios two Isixt edt 
tlose erew exist a Srodtolf ‘bas Cozau 9 Yall eensmodbad® “9 vita 
onoten es 3 
sdtorieb eds to digneveeoone to aogxs ead ot —** * eldatl 


besos best 
basen todd ak gallon ‘idemes “sat he its oW 
; p EE » ton 4 BS Peas 1J twig RXC mak a 





a4 Si 

But the appellants contend that, in any event, since the 
liability of Charles R, and Richard T., Jr., in reference to the 
annuity was reduced by the agreement of June 2, 1922, from $100,000 
to $85,000 the agreement of June il, 1914, could not impose on the 
other members of the Crane family a liability as to the annuity 
deficits greater than the “high bidder" could be compelled to pay; 
that after June 2, 1922, the "high bidder," Richard T. Crane, dre, 
could not be compelled to contribute to a deficit existing on any 
basis other than $85,000 per annum, and therefore $85,000 per annum 
was the basis for calculation of the annual deficits so far as the 
other members of the Crane family were concerned; that the trustee, 
in continuing to charge the other members of the Crane family with 
one=-seventh of the amount which would have been required to pay the 
widow on the basis of an annual income of $100,000, failed to give 
proper effect to the reduction in the annuity fund as provided for by 
the agreement of June 2, 1922, At first blush there would seem to 
be equity in this contention, but a careful consideration of the 
question involved convinces us that there is no merit in it. The 
agreement of December 2, 1912, constituted an obligation which inured 
to the benefit of Emily H. Junkin, and the obligation of each member 
of the Crane family under the family settlement agreement of June ll, 
1914, was a several and not a joint obligation. The agreement of 
June ll, 1914, signed by Charles R. Crane and Richard 1. Crane, dre, 
recites: (Article II) "Within thirty days after the terms and form 
of the bonds and mortgage or trust deed hereinafter provided for shall 
have been agreed upon, and Herbert P. Crane, Kate C. Gartz, Mary C. 
Russell, Frances C. Lillie and Emily C, Chadbourne (who together with 
the parties hereto are the sole surviving children of Richard f, 
Crane, deceased) shall have executed their several consents to the 
terms of this contract, in the form hereto attached * * *," Article 
XI recites: "* * * therefore, the sabd Kate C. Gartz, Frances C. 
Lillie, Mary C. Russell, “mily C. Chadbourne and Herbert P, Crane 


do severally agree to pay on demand one=seventh of all money which 
may be due and payable under said agreement of December 2, 1912," 
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Article XVII recites: '"* * * and the parties who have executed 
the consent attached hereto severally agree that they accept the 
stock allotted to them in Article X * * #," The so=calied consent 
agreement contains the followings "* * * we, the undersigned, 
being children of Richard fT, Crane, deceased, and stockholders 

in the Crane Company, do severally hereby agree, each with the 
other, and with the seid Charles R. Crane and Richard fT. Crane, 
Junior, to all the terms and conditions of said agreement, so far 
as the same affect the Crane Company, or ourselves * * #," In 
several other places in the "consent" agreement the words "severally 
agree" are used, In the trust agreement of June ll, 1914, The 
Northern Trust Company is directed to keep separate accounts with 
each of the parties and to pay from the dividends received from each 
1,000 shares of stock transferred by each to the trustee one-seventh 
of all payments to Mrs, Junkin which shall be made in accordance 
with paragraph 2 of the agreement of December 2, 1912. The reduce 
tion in the amount of the guaranteed income to $85,000 by the cone 
tract of June 2, 1922, did not affect the obligations of the other 
members of the Crane family under the family settlement agreement, 
Charles R, Crane and Richard T, Crane, Jr., in order to secure the 
agreement of June 2, 1922, were obliged to release Mrs. Junkin 
from certain obligations and undertakings assumed by her in the 
contract of December 2, 1912, Any member of the family might, 

for a consideration satisfactory to Mrs. Junkin, release himself 
or herself in whole or in part, of the obligation imposed by the 
family settlement. As we have heretofore shown, the appellants 
for many years construed the agreement in question to obligate 
them to pay, quarterly, to Mrs, Junkin their proportionate shares 
of any deficit. It would work a grave injustice to The Northern 
Trust Company, as Trustee, if the instant contention of appellants 
were sustained. 


Several other contentions are argued by appellants in 


their brief, but it would unduly lengthen this already long opinion 
to analyze and comment upon the same, Suffice it to say that 
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47⸗ 
we find no merit in any of then, 

Since the appeal was taken to this court Charles R, 
Crane died and Central Hanover Bank & frust Company and 
Lawrason Riggs, Jr., as executors of the last will and 
testament of Charles R, Crane, deceased, were substituted 
as appellees. 

The decree of the Circuit court of Cook county is 
affirmed, 

DECREE AFFIRMED, 


Friend, P. J., and Sullivan, J., concur, 
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ALBERT J, HORAN, Bajat 
of the Municipal tot ; 





Appellee 
MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 

T. E, Hardy sued Albert J. Horan, Bailiff of the Municipal 
court of Chicago, for demages. Ina trial of the cause without a 
jury the court found the issues against plaintiff and entered judgment 
in favor of defendant. Plaintiff appeals, 

Plaintiff's statement of claim alleges that on February 
3, 1938, judgment was entered in his favor against the Kessler Motor 
& Engineering Corporation for $4,885.46, im the Superior court of 
Cook county; that on the same date a writ of execution was placed 
in the hands of the sheriff, and "that thereby and from that time 
plaintiff procured and at all times since had a lien upon all of 
the personal property of said judgment debtor, 2. That notwith- 
standing said lien, the defendant did levy at two separate times 
executions upon personal property of said judgment debtor and did 
sell said property at execution sale as follows: Writ * * * levied 
March 11, 1938, and sale, March 22, 1938 for $300 to M. Klass of 
the following property: * * * [Here follows a description of the 
personal property.] Writ * * * levied March 22, 1938, and sale 
April 1, 1938 to A. Rice for $211 of the following property: * * * 
{Here follows a deseription of the personal property.] ‘The proceeds 
of each of said sales satisfied the claims of the judgment creditor 
in each of said executions which was the Illinois Malleable Iron 


Company. 3. That said property was delivered by defendant to the 

aforesaid respective purchasers. 4, That the property thus sold 

was greatly in excess of the amounts bid therefor, and that said 
Sales, and delivery resulted in depriving plaintiff of his rights in 
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and lien upon the above described personal property; by virtue of 
which he has suffered a loss and injury to the extent of the value 
of the property, namely $990, for which damages be brings this suit." 
The following facts are undisputed: On February 14, 1936, 
Illinois Malleable Iron Company leased the premises at 7720-7722 South 
Racine svenue to Kessler Motor & Engineering Corporation, The lease 
was in writing and expired February 28, 1938. On February 2 or 3, 
1938, a judgment by confession upon a promissory note was entered in 
the Superior court in favor of plaintiff and against Kessler Motor & 
Engineering Corporation in the sum of $4,885.46. The record of the 
judgment introduced omits the promissory note, or a copy of the same. 
The date of the note is not shown, On February 3, 1935, an execution 
was delivered by plaintiff's attorney to the sheriff of Cook county. 
On February 25, 1938, a distress warrant was served on Kessler Motor 
& Engineering Corporation by the Illinois Malleable Iron Company and 
possession was taken of certain personal property of the Kessler Core 
poration, On February 26, 1938, distress proceedings were commenced 
in the iunicipal court by said landlord against said tenant, On March 
5, 1938, forcible entry and detainer proceedings were commenced by 
said landlord against said tenant, On March 11, 1938, a judgment was 
entered in favor of the landlord in the distress suit, execution was 
delivered to defendant, Bailiff of the Wunicipal court, and personal 
property of the tenant was seized and levied on by defendant. On 
March 15, 1938, a judgment for possession and rent was entered in 
favor of the landlord and against the tenant, and on March 17, 1938, 
exeuution was delivered to defendant, On March 22, 1938, a sale was 
held by defendant under the distress for rent executions also certain 
personal property of the tenant was seized and a levy made under the 
forcible detainer execution. On April 1, 1938, a sale was held by 
defendant under the forcible detainer execution, On April 20, 1938, 
defendant was notified for the first time of theexistence of plain=- 
tiff's execution. The instant suit was filed on April 30, 1938. On 
May 3, 1938, the sheriff made the following return on plaintiff's 
execution, "No Property Found and No Part Satisfied," 
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oo 
fhe contention of defendant, in the trial court, and here, 
is that plaintiff lost the lien of his execution by failing to use 
diligence in enforcing it, and the trial court was evidently of the 
opinion that the facts sustained the contention. That a creditor 
may lose the lien of his execution by failing to use diligence in 
enforcing it is clear, In Freeman on Executions (3d Ed.), Vol. 2, 
sec, 206, the suthor states: 

“By the statute of 13 Elizabeth, c. 5, executions taken out 
with intent to hinder, delay, or defraud creditors, or others, are, 
as against the persons sought to be hindered, delayed, or defrauded, 
utterly void, The operation of this statute upon the lien of execue 
tions has been the subject of very frequent judicial decisions, and 
of occasional judicial dissension, According to a very considerable 
preponderance of the authorities, no actual intent to hinder, delay, 
or defraud any one need be shown, What was the intent is a conclusion 
to be drawn from the acts or words of the plaintiff in execution. If 
what he did or acquiesced in was of a character to hinder, delay or 
defraud other creditors of the defendant, his attempted use of the 
writ is, in contemplation of law, fraudulent, and henee no lien or 
other advantage can result therefrom as against such other creditors, 
nor even against innocent encumbrancers and purchasers. 

“An execution and its lien may be avoided by such conduct 
on the part of the plaintiff as shows an improper use of his writ, 
though the motives influencing such conduct, instead of being fraudu=- 
lent, were grounded in kindness and charity toward the defendant, 
and free from the slightest design to injure others, The only proper 
use of an execution is to enforce the collection of a debt, and to 
enforce it with a considerable degree of diligence, To employ it for 
other objects is inconsistent with its nature, and such a perversion 
from its legitimate purposes as brings upon it the penalty prescribed 
by the statute of Elizabeth. The plaintiff in execution may desire 
te allow the defendant time in which to male payment, and yet may 


wish to save himself from all hazard arising from his delay to enforce 
the colleetion of his judgment, He is likely, therefore, to take out 
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execution with a view to binding defendant's property, but with no 
intent to make any immediate levy or sale, In other words, he 

seeks to convert an execution into a mere mortgage. This the law 
does not tolerate. ‘whenever it ean be shown that the object of the 
writ was merely to obtain better security for the debt, it is 
fraudulent as against subsequent purchasers or encumbrancers, and 
outranked by subsequent executions, Rarely has this object been 
proclaimed by the plaintiff in execution. It is inferable from 
express direction to an officer not to proceed with « levy or a sale, 
or from any language or course of conduct from which vhe conclusion 
may fairly be drawn that the plaintiff did not intend to make his 
writ immediately productive, but rather to secure the advantage of a 
lien on the property of the defendant." In support of his statements 
of the law the author cites a number of cases, including Sweetser v. 
Matson, 153 111. 568, 582, and Everingham v, National City Bank, 124 
Ill. 527, 536. 

Plaintiff was a stockholder in the Kessler Motor & Engineer= 
ing Corporation and his attorney "took care of the records and 
minutes of the company" from the time that plaintiff bought the 
stock, Plaintiff's attorney knew that the Kessler company was in 
financial trouble and that the plant was closed. He testified that 
after securing the confession of judgment he took the writ to the 
execution window of the sheriff's office; that he attached to the 
writ, by a paper clip, a separate piece of paper upon which was 
written the address of the defendant in the suit; that he handed 
the writ to the clerk behind the window and the clerk asked him 
if he wanted it returned nulla bona or if he wanted a lien served, 
and he told the clerk that he wanted it made a lien and to be serveds 
that he also told the execution clerk that he had been informed that 
the landlord who owned the building had placed a padlock on the doors 
of the plant and that so far as he knew there was nobody at the plant; 
that the clerk told him the fee would be $2,60 and he paid that atount 


and got a receipt for it; that he gave the sheriff no other instruce 
tions in reference to the writ; that he first learned that the land= 
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lord had made levies on the property of the Kessler Motor & 
Engineering Corporation after the levies had been made; that he 
had known Dr. Hardy for five years before that time; that he did 
not know the name of the man at the sheriff's office to whom he 
have the writ; that he doubted very much if he would be able to 
identify him; that he had had occasion to place other writs with 
the sheriff before the one in question; "Q. * * * I say you told 
the sheriff to serve the writ? A. Of course, I did not tell him, 
He asked me if I wanted it served and I said, 'Yes;'" that he knew 
at the time that there was no one at the plant of the Kessler company 
to receive service of the writ; that the address he wrote on the paper 
attached to the writ was the address of the corporation; that he did 
not know what officer of the corporation to serve and did not give 
the deputy sheriff the name of any officer to serve; that he told the 
deputy sheriff that he did not know who was the president of the 
corporation, 

The original writ was introduced in evidence, It had a 
large capital "C" endorsed on it. It did not have attached to it, 
by a paper clip, a separate piece of paper upon which was written 
the address of the defendant in the suit. No address appears on the 
writ. Edward McCarthy testified that he was execution clerk at the 
sheriff's office and had occupied that position for eleven years, 
The witness, after he was shown a photostatie copy of the writ with 
the return thereon, testified that the large capital "C" on the writ 
meant that it was a case writ, that is, a writ to be kept in the files 
for ninety days unless the attorney came in and signed an order blank 
to return it to the file; that a case writ "constitutes a nulla bona 
return at the end of ninety days;" that the writ in question with 
the return thereon constituted a nulla bona return and the return 
was put on at the end of ninety days, "at the time of the expiration 
of the writ;" "“q. This is a case writ, isn't it, Mr. McCarthy? A, 
That is a case writs" that a writ is called a case writ there the 


attorney really does not want it served, The witness was then shown 
the original writ and after examining it testified that it is a case 
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writ; that he generally has the attorney put the address on the face 
of the execution; that sometimes the attorneys bring in a slip of 
paper with the address on it but that he generally takes the slip 
off and writes the address on the writ. The following then occurred: 
"9, Now, if that writ were to be taken with directions for actual 
service at 7720 South Racine Avenue, would the fee be $2,607 A. No, 
it couldn't be. @. Couldn't be, that is right, isn't it? A, Yes. 
Q. But in the ease of a case writ, the writ which is merely to be 
held for ninety days until it expires, that fee would be $2.60 as 
indicated on the writ? A. Right." The witness further testified 
that if the writ was placed for service the fee including mileage 
would approximate $3.50, The writ itself and the sheriff's receipt for 
fees both show that $2.60 was paid when the writ was delivered to the 
sheriff, There is nothing in the record that would warrant an infer- 
ence that the sheriff acted dishonestly in the matter of this writ, 
Plaintiff was a stockholder in the Kessler Corporation and 
was able to secure from that corporation the judgment note in question, 
Plaintiff's attorney took care of the corporate books and minutes of 
that corporation, yet, upon the witness stand he attempted to convey 
the impression that he was not sure of the address of the plant of the 
corporation. He testified that he did not know the address of the 
president of the corporation; that he did not know what property the 
corporation had in its plant and that he did not know the location of 
any chattels that belonged to the corporation, He admitted, however, 
that he told the execution clerk that the landlord had padlocked the 
premises, and it is evident that he then knew the corporation had 
defaulted in the payment of the February rent. As a lawyer he knew 
that the landlord had the right to distrain for rent, yet, after he 
placed the writ in the hands of the sheriff he never inquired of that 
official as to the execution of the writ, Defendant's affidavit of 
defense alleges that plaintiff “had at all times knowledge of levy 
of the distress warrant and the levy of execution by this defendant, 
but did not take any steps to make his writ of execution a lien upon 
the personal property in question." Plaintiff filed no reply to these 


| 


} 


 ynoktesip mf efor tromgbet off méitsxoques tard mort S952 of elds asw 


I 
| 


€ 2 
aost od moO eeexbbs oft dq Youtests odd ead YI Letbneg end tat — 
te qife s at aati eyonotts edt eombiomoe todd pHolswoexe” est "to 
qite ofd aexet vifstomeg of dadd dud $2 co eeotbbe eit Atiw veqaq 
therivodo mbodd antwollot off tivw oft mo eeerbbs BAe est ita’ Sas Bto 
Latitos te? enotioorth ddiw mealet ed o¢ @tow tiaw seid th Qworr’ ag” 
eou «A T03,Sh od sot ons Bivow ,outevA eaksal Aswee OSSY fs ootvabe 
.a0Y .A 8Sb Fmet git ef defy pod sYabLveo Vp Ved Sabino st 
ed ot ylorem et doltdw ftw oft ytiaw ses se IW Stao edd HY Ina 49 
as 08,S@ od biwow oe't fadd .eetigite 2 Lit eyeb With sor Died 
 Bolittesd senfdavt eeontiw ont "high .A TeRaw ent mo bedeo tbat 
egselia yakbufont ost odd eotvree it deosly eaw tw GAY “TE Suris 
not dqtooet eMtiverie ott bate Moedt thew OAT .08.E@ otautxorcgs Bilbow 
edt ot Horevilob eaw thaw od} modw Bisq esw 02,59 Sasit woile vod eest 
«ste? as tiatisw bivow tert brooot ect at gninton ef svedT  /Tipdeidte 
wtivw etd ‘to tetsem ofS mt yldeorodetd besos Prtvede ‘etd Jit sone 
bas soltdctogie) ssfe2oX oft mt xrebLoddootea s aaw YtLInbkelT © too" 


Yo eetaitm be axood stirogros edd to 6189 feos ysmtosde EMT Tisats14 
yovaes ot betonedds on baste eeontiw ent mogt ,tey quel stogtos’ Saud 
add to tustq et to eeorbbs edt to euie son eaw on tedd nokaderqmt ens 
edt Yo eeotbbs ont worl Jom bkb on tad bebtiveetd of imottstoqtvo 
eft YSreqorg tesw worm! tom DES ed Sadd yHolserogazes ‘edd 16 ‘Inobheorq 
10 sOLIsc0L oft wort ton Sib of tadt bas duel eft mf ‘bed “metssxdqtoo 
eTovawod .bostinds 6 .aoktstoquos eid of Begdoted fait aletyado Yas 
ed Befoolbeq bert Brolitet odd tant aiefo aobtusexe”edd Blod Of fads 
>" bad stottstoqros ont wood tect ed tadt taobive @r°F2 bia (eée kaoxq 
wens od eye s 2A .Jnot YASsidet orld to dromysq “edd ‘ME bet Iustod 
ori tests ytoy ,tner tot atexterh of dagiv Aid Ball bredbabl oat! san 
said to betkupnt revan of Titdese eft ‘to’ 2bmad ent mt dixw edd beoslq 
to divebitts etinsbaetsd § .tetw vet Yo moltuvéxe bMS oF @s Pets lrI0 
erel to ogbelword eomts ffs ts Band” Ytivhtelq tedt aegelie"s@aetob 
plasbasteh elas Yd moktnooxs to yer oft bins dastitaw eeetteth ait t0 
“MOQ! ROLE 5 mettvooxe Yo tiaw etd eilew ot egode Wis oiled tom bRb' tnd 


azedt of ylqor on bolt? Yihimtelt "\motveeup at ydreqore Tsttoe1ey ‘edd 
t —* 


da 


-7= 
allegations, On February 25 the landlord seized certain property of 
the corporation, and proceedings in forcible detainer and distress for 
rent were instituted against it. On March 11, 1938, the bailiff took 
possession of certain personal property of the corporation, On March 
22, 1938, another levy was made by the bailiff, Two sales of the per- 
sonal property of the corporation were held by the bailiff. We must 
presume that the property was sold pursuant to the notice and advere 
tising that the law requires, yet, during all this time plaintiff did 
nothing to enforce his judgment. The Bailiff, a disinterested party, 
had no reason to hinder plaintiff in the assertion of his rights, and 
had no knowledge of plaintiff's claim until April 20, 1938, which was 
almost one month after the first sale, and nineteen days after the 
second, By April 20 the sales had been consummated and there was 
nothing that the Bailiff could do to aid plaintiff in enforcing his 
rights, There is much force in the contention of the Bailiff that 
plaintiff or his attorney must have known of the steps taken by the 
landlord to enferce its lien, There is also force in the contention 
that plaintiff and his attorney knew where the corporation property 
was to be found, yet took no steps to levy on it. Plaintiff's attorney 
testified that he did not tell the sheriff to make a levy but only to 
make his writ a lien and serve it, 

We are satisfied that under the evidence in the case and the 
law, the trial court was justified in finding for defendant, 

In this court the appellant, Dr. T. Ee Hardy, and Herman 
Wepman, as assignee of said appellant, have filed a motion, supported 
by an affidavit, for the entry of an order that Herman Wepman be sub= 
stituted in the cause for the appellant and that all orders and judg- 
ments hereafter entered herein be in the name and behalf of or against 
said Herman Wepmen in lieu of Dr. T. E. Hardy, the original plaintiff 
and appellant, The motion was allowed, 

The judgment of the Municipal court of Chicago is affirmed. 

JUDGMENT AFFIRMED» 

Friend, P. J., and Sullivan, J., concur, 
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Ve ei MUNICIPAL COURT 





NEW YORK LIFE insuRahge } OF CHICAGO, 
COMPANY, a corporation, 


Appellant, * 1807 T.A. 381 


MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 

Plaintiff, beneficiary in a policy issued by defendant, 
sued to recover the additional double indemnity benefits of $3,000 
on the life of William J. Kropacek, her brother, The policy was 
in force at the time of death and defendant paid its face value, 
$3,000. A jury returned a verdict finding the issues for plaintiff 
and assessing her damages at $3,175. Defendant appeals from a 
judgment entered upen the verdict. 

The double indemnity clause of the policy provided: 

"The double indemnity * * * shall be payable upon receipt 
of due proof that the death of the Insured resulted directly and 
independently of all other causes from bodily injury effected 
solely through external, violent and accidental means * * *, 

"Double Indemnity shall not be payable if the Insured's 
death resulted from self-destruction, whether sane or insane * * *; 
or directly or indirectly, from infirmity of mind or body, from 
illness or disease * * *," 

The insured died on December 27, 1937, of "a crushing 
injury to the head" as the result of a "fall" or "jump" from an 
archway window on the third floor of the Peoples Hospital to the 
sidewaik below, The hospital is located on Cermak road and 
Archer avenue, Chicago. In plaintiff's statement of claim it is 
alleged: "On or about December 27, 1937, while said policy was 
in full force and effect, said insured received personal injuries 
through external, violent and accidental means, to-wit: by accidental 


fall three stories from a fire-escape to the ground," Defendant's 
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answer to the foregoing, in its pleading, is as follows: "The 
defendant denies that said death was the result of external, 

violent and accidental means and in particular denies that said 
death was the result of an accidental fall from a fire-escape ana 
avers that said death resulted from self-destruction while said 
insured was sane or insane and, hence, was not a death within the 
meaning of the double indemnity provisions of said policy or contract 
upon which the plaintiff sues," After verdict plaintiff was allowed 
to amend her pleading by striking the words "by accidental fall three 
stories from a fire-escape to the ground," and to insert in place 
thereof the words "by accidental death immediately caused and 
resulting from a crushed head accidentally received and suffered 

and not self-inflicted while sane or insane." 

Plaintiff introduced the policy and a stipulation that 
the immediate cause of the death of William J. Kropacek was "a 
erushing injury to the head," and rested, Defendant's evidence is, 
in substance, as follows: 

F. C. Francis testified that he was the head of the 
passenger traffic department of the Rock Island Railroad and that 
the deceased had been working in his department since 1921; that 
in December, 1937, he sent the deceased to Omaha on business for 
the company; that the deceased was taken ill there and was unable 
to stay the number of days necessary to do his work; that on the 
evening of December 23, 1937, he went to the home of the deceased 
and talked with the latter, who was then in bed; that he "sat down 
by the bedside and talked a little bit" with Kropacek “about his 
trip to Omahas" that Kropacek told him that "he had been taken ill 
in Omaha, had consulted a doctor and that he felt so miserable or 
ill that he decided it was best to come back to Chicago," and 
that he returned to Chicago on the morning of the 22d; that he 
questioned Kropacek “about the nature of his illness and apparently 


his stomach was upset and his nerves, and one thing and another, 


but he told me that he had something on his mind that had bothered 
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him a great deal and he could not sieep and I asked him what it 

was, He said he could not tell me nor anybody. I asked him if it 
was something in connection with the work at the office and he 

said, 'No, nothing like that; something personal;'" that he said 

to Kropacek, "Well, if you won't tell me about it, can you talk 

to your brother or sister or your mother?" that Kropacek said, 

"No, it is something I can't talk to anybody about;" that he 

then asked him what his religion was, and he said he was a Catholic, 
"so I advised him that if he couldn't talk to any members of his 
family or me, to send for his priest and have him come over and have 
a talk with him," to which Kropacek answered, "Well, that's an idea;" 
that he began to give Kropacek some advice "about taking care of 
himself, keeping in bed, and keeping warm and eating lightly," and 
so forth, and he said he would; that Kropacek said he “had something 
on his mind that affected his well-being so to speak, so he could 
not sleep and he was worried;" that “after the conversation drifted 
around I said, ‘You keep in bed and keep warm and eat lightly and 
you ought to be able to get through this and come back to the office 
next Monday," And he said, 'No, I will never be back.! I thought 
that was just an idea due to his condition and so I tried to cheer 
him out of that and he said, "No, I am through.'! I said, ‘Why do 
you think that?’ ‘Well,’ he said, 'my ticker’ = and he tapped his 
heart," 

Dr. Roland P.MacKsy testified that he specialized in 
diseases of the nervous system; that he graduated from the University 
of Toronto Medical School in 1925 and interned at the Henry Ford 
Hospital from 1925 to 1926; that he "was a fellow in neurology in 
the Mayo Clinic from 1926 to 1929;" that he came to Chicago in 1929 
and associated with Dr. George W, Hill; that he spent one year in 
post graduate work in Germany in 1932 to 1933; that he was a member 
of the American Neurological Association and was certified as a 
specialist in neurological and psychiatric diseases by the 
Psychiatric Board of the American Neurological Association, that 
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he was "senior in neurology at St. Luke's Hospital" and an 

associate professor at the University of illinois; that on sunday 
December 27 [26], 1937, the day before the death of Kropacek, he 

was called as a physician to the Kropacek home about two o'clock 

Pem. and found Kropacek in bed in the front room upstairs; that 

he made an examination of him at that time, and that present during 
the examination were two or three brothers of Kropacek, “perhaps 

a sister, and I think his mother;" that after he had talked with 
Kropacek for a few minutes, “or tried to," he "carried out a 
neurological examination on him, that is, a physical examination 
with special reference to any disturbance of his nervous system;" 
that he examined "all those functions of the body that the nervous 
system carries out, such as pupillary reactions, the presence or 
absence of muscular power in various parts of the body, presence 

or absence of various reflexes that are normally found, and the 
existence of normal or abnormal sensations anywhere in the body;" 
that he examined the patient's mental condition; "Q. What did 

you observe as to Mr, Svinanek tuntition as a result of his 
examination? A. “hen I saw him he was in a very acute stage of 
agitated depression. He was restrained with difficulty. He wanted 
to get up out of bed all the time, He was very agitated and restless, 
wringing his hands and crying, bemoaning his fate, and stating there 
was no hope for him and that no matter what might be done for hin, 

he was finished." The doctor further testified that he explained 
the condition of the patient to his family "and pointed out he was 
in danger of suicide because of his depressed mental condition, * * * 
Because of my opinion as to his condition I prescribed * * * that 

he should be taken to the psychopathic hospital where he could be 
protected from himself." Upon reeross~-examination, after the —* 
stated that he did not make out a physician's affidavit for admission 
to the psychopathic hospital, he asked to be allowed to state his 
reasons why he had not made out such an affidavit, but upon objection 


by plaintiff's counsel he was not allowed to do so, 
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Joseph Kropacek, a brother of the deceased, testified 
that at the time of the death of the deceased he lived at 31395 
Nermal avenue, where the witness also lived; that William was 
thirty-one years of age, single, and a Catholic; that he had been 
ailing for several years; that his sight and hearing were good; that 
he was about five feet, eleven inches in height and weighed about 
160 pounds. "9. What did you observe as to his mental condition 
* * * just prior to his death, A. tell, he went to Omaha, I 
noticed it after he came back from Omahaj" that after he came back 
"I couldn't observe much of anything;" that he told the witness 
‘he had been overworked and was awfully nervous and could not sleep 
nights; that "he hadn't slept for about a week or two;" that the 
last time he saw his brother alive was Sunday afternoon at the 
Peoples Hospital; that 'illiam had not been in any institution 
for mental disorders; that the doctor suggested that William be 
taken to "Merecyville Sanitarium," "gq. Now, what was this comition 
you observed that caused you to call in Dr, MacKay and Dr. Gilbert? 
A. Dr. Gilbert suggested Dr. MacKay. He didn't know what was 
wrong at the time, * * * 9. * %* * Ehat happened on that night 
[24th]? A. Well, he did ask me for a gun. That is what he 
asked for, Q. Yes, A. But, if he had any intentions of using 
it, he had it himself, Q. Yes. Now, did you have to use restraint 
en him during this Sunday to quiet him down? A. ‘ell, he tried 
to run out of the house several times and I called my brother-in-law 
from across the street to take him back in the house, I did mention 
that at the Peoples Hospital, that he will try to run out of the 
place, and told them to watch him," Upon cross-examination by 
plaintiff's counsel the witness testified that at the time that 
Williem asked for a gum he had the gun himself in his drawer and 
he had the key in his pocket; that on that same day the witness 
left the house and was gone for two hours, during which time William 
was alone in the house; that in the house there was also a rifle 
that William used when he went hunting; that the witness did- not 
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think much of the statement made by his brother regarding a gun, 
as he figured that if William wanted the gun he could have got 

it himself and could have used it at any time he wanted it; that 
William “had a priest" on the Thursday afternoon before he died; 
that the witness did not notice anything umusual “about his head" 
on December 26; that William was satisfied to be at the hospital, 
that he called them up about seven o'clock and said "we should not 
worry, that he had two nurses, two blonde nurses taking care of 
him," 

Defendant offered in evidence certain photographs of the 
Peoples Hospital. These photographs and certain other evidence show 
that the hospital is a four-story building that faces north on 
Cermak road, or 22d street; that on the third floor is a corridor 
whieh opens out onto a porch that covers the entire east end of 
the building; that the porch is about eight feet in width and has 
a floor of corrugated or rough steel "with notches in it;" that it 
has a fire escape at the south end and an archway window at the north 
end; that the bottom ledge of the archway window is three feet, three 
or four inches, from the floor of the porch; that the concrete block 
which ferms the bottom of the archway window ledge is fourteen inches 
across; that the distance from the bottom of the archway window to 
the sidewalk below is thirty feet, two inches; and that the width 
of the sidewalk directly opposite the archway window, on the 22d 
street or Cermak road side, is sixteen feet, four or five inches, 

A police officer who responded to a call a few minutes 
after seven o'clock in the morning, testified, inter alia, that he 
observed the condition of the sidewalk upon his arrival at the scene 
of the death and found that the sidewalk had been washed off with 
water at a point opposite the window opening and he saw there some 
dark red stains which were not all washed off; that the distance 
between the point where he observed the blood and the wall of the 
building was about fourteen feet; that the body of the deceased 
had been removed from the sidewalk before the witness arrived; that 
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— 
the janitor of the hospital showed him where he found the body, 
it was “where this water wes lying." 

The superintendent of nurses at the hospital, Jean Adams, 
testified that she resided at the hospital; that she admitted 
Kropacek to the hospital; that his brother Joseph brought him there; 
that William was assigned to room 304 on the third floor, which room 
is in the middle of the hospitals; that she talked with the patient 
at the time of his admission; that she thought he looked just like 
any other patient; that after the patient asked her, "Would it be 
any trouble to get a priest for him," she got a priest for hin 
during the afternoon; that the priest left and later in the evening 
she had a talk with Kropacek in his bedroom and ordered an enema for 
him; that after he had been given the enema he felt better and was 
quite cheerful, but stated that he did not think that he was going 
to sleep that night, and after supper she "ordered a sedative for 
him by doctor's orders, He got two allonal tablets;" that Kropacek 
"had a quiet evening," as far as she knew; that she heard him say 
over the telephone that he liked the nurses and that they were 
hice to him; that she saw him last about 10:30 o'clock at night; 
that she saw him next om the morning of December 27, at which time 
he was dead; that she observed his head was all smashed in, Upon 
eross-examination the witness testified that there was a fire eseape 
on the porch and that the words "Fire Escape" appeared on the door 
leading to the porch; that the brother of the deceased requested 
that he be assigned general duty; that there were two or three 
toilets on the third floor, one directly opposite the patients 
room; that there was one window in the patient's room and she 
thought that it was shut at all times, 

The houseman of the hospital, Peter Krolikowski, testified 
that about seven o'clock Monday morning, December 27, 1937, the wit- 
ness, after hearing “hollering,” 'ran outside and looked on the 
walk and seen the patient lying there;" that at the east end of the 
h@spital on the third floor there is a porch; "that after you step 
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28 
out on the porch and turn to your left you walk right over toward 
22d street and come to a ledge or archway;"that the distance from 
the door to the archway was fifteen feet, eight inches; that the 
distance from the porch floor to the bottom of the window ledge is 
three feet, two inches, and the distance across that window ledge is 
one foot, three inches; that "the distance straight down according to 
my measurements was thirty feet, one inch;" that the distance from the 
side of the wall of the hospital to the curb is sixteen feet, five 
inches; that when he saw the body of the deceased it was “laying on 
the walk. It was fourteen feet two inches north of the hospital. It 
was about in the center of the archway;" that when he reached the body 
he saw that the deceased “had on a night gown" that "was pulled all 
the way up to his neck, He was all exposed," and the head was facing 
west; that the witness measured the distance from the body to the curb 
and found it was two feet, two inches; that there was no water on the 
sidewalk when he picked the patient up and themvement was dry; that 
after they brought the body of the patient into the hospital the wit- 
ness washed that part of the sidewalk where he had found the body. 

Defendant contends: "Under the terms of the double indemnity 
clause which provides that the defendant shall not be liable for death 
resulting from ‘self-destruction, whether sane er insane,' the law is 
well established in Illinois that the defendant is not liable if the 
insured died from self-destruction either as the intentional act of a 
sane person or the act of an insane person motivated by some insane 
impulse or totally unconscious of the nature and character of his act. 
Under such a clause the degree of sanity or insanity does not preclude 
the defense of self-destruction." This statement of the law does not 
seem to be disputed by plaintiff. In any event, it correctly states 
the law of this State, 

Defendant strenuously contends that under the facts of the 
case the only reasonable hypothesis is that the insured, whether he 


Was sane or insane, came to his death by self-destruction, and that 
the trial court erred in failing to direct a verdict for defendant 
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at the close of all the evidence, thile this contention is 
strenuously and ably argued, we are satisfied that it is our duty 
under the law to hold against it, "A motion to instruct the jury 

to find for the defendant is in the nature of a demurrer to the 
evidence, and that rule is that the evidence so demurred to, in its 
aspect most favorable to the plaintiff, together with all reasonable 
inferences arising therefrom, must be taken most strongly in favor 

of the plaintiff. The evidence is not weighed, and all contradictory 
evidence or explanatory circumstances must be rejected. The question 
presented on such motion is whether there is any evidence fairly 
tending to prove the plaintiff's declaration. In reviewing the 
action of the court of which complaint is made we do not weigh the 
evidence, · we can look only at that which is favorable to appellant, 
Yess v, Yess, 255 I11. 414; McCune v,. Reynolds, 288 id. 185; Lloyd 
v. Rush, 273 id. 489." (Hunter v, Troup, 315 Ill. 293, 296, 297. 
Italics ours.) See, also, Mahan ardson, 284 111. App. 493, 
4953 ach Co., 292 Ill. App. 104, 110; 
Wolever v. Curtiss Candy Co., 293 Ill. 586, 597. In the light of 
this rule of law, we are satisfied that it is our duty to hold that 









the trial court did not commit reversible error in refusing to 
instruct the jury to find for defendant at the close of ali the 
evidence, 

Defendant contends that, in any event, the verdict of the 
jury is manifestly against the weight of the evidence and therefore 
the trial court erred in denying defendant's motion for a new trial. 
This contention, in our judgment, is clearly/meri torious one, As 
this case will probably be tried again we refrain from analyzing 
and commenting upon the facets and circumstances in evidence, Uounsel 
for plaintiff, in support of their argument that Kropacek's death 
was accidental and that the verdict of the jury is not menifestly 
against the weight of the evidence, contend, in this court, that 
the predominating factor in producing the insured's death was 
probably the two allonal tablets that the nurse gave Kropacek, 
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Plaintiff argues that "there is no evidence that the insured ever 
took Allonal or any like drug before, and we submit that the purpose 
and the initial effect thereof was to induce sleep, but that under 
the influence of this drug, he not having taken the same before, 
that the further effect of the same would be to impair the normal 
functions of the insured's brain and musele impulses, so that he 
could not concentrate enough to commit suicide which could reason- 
ably have been the predominating factor that the insured's death 
was accidental, and could reasonably have brought about a misstep, 
misadventure or accident resulting in insured's death, as found by 
the jury and sustained by the court." Plaintiff further argues that 
“the brain es, and the muscle impulses of the insured were 
interrupted, and that the insured could have functioned by 'sub-con- 
scious mind,' due to the effects of this drug, both before and 
immediately leading up to the acts and occurrence of his death,” 
The only evidence in respect to the allonal tablets is the testimony 
of the head nurse, Jean Adams, that after Kropacek had told her that 
he did not think he was going to go to sleep that night she, "by 
his doctor's orders," ordered as a sedative for him two allonal 
tablets, Plaintiff's able counsel thought so little of this evidence 
when it was given that he did not cross-examine the witness in refer= 
ence to the allonal tablets, There is not a word of evidence in the 
record that tends to support plaintiff's argument as to the nature 
and effect of these tablets. In plaintiff's brief, counsel, in 
support of the argument that we would have a right to conclude that 
the cause of the death of the insured was due to the taking of the 
allonal tablets, have not hesitated to go outside of the record, If 
the two allonal tablets could have had the effect on the deceased that 
plaintiff now argues, there was a proper way to show that facte 

The judgment of the Municipal court of Chicago is reversed 
and the cause is remanded, 

JUDGMENT REVERSED AND CAUSE REMANDED. 


Friend, P. J., and Sullivan, J., concur, 
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the Union State Bank of South 
Chicago, (Respondent) 


e} U i. ae € 8 


i et 
wy) 
— 


XK 


ee a as es — — — —— — — — : in 
Ds 


Appellant. 


MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 
A liquidation suit of the Union State Bank of South 

Chicago was pending in the Circuit court of Cook county. An inter- 
vening petition was filed in said suit by Julius F. Smietanka, as 
trustee under three certain trust deeds, which petition asked the 
court to direct Charles H, Albers, receiver of said bank, to pay 
to said petitioner certain moneys claimed to be due the petitioner 
for court costs, expenses, attorneys’ fees and master's fees incurred 
or expended by the petitioner as plaintiff in the foreclosures of the 
three trust deeds, which secure three series of notes, a portion of 
each series being owned or held by said receiver, The receiver filed 
an answer denying that the petitioner was entitled to payment from 
the assets of the bank, After hearing evidence the trial court on 
March 28, 1939, entered an order directing the receiver to pay the 
amounts asked for by the petitioner, The order further provided 
that the receiver, upon the payment of said amounts, “shall be and 
he is subrogated to the rights and privileges of the said Julius F. 
Smietanka, as trustee, plaintiff, acquired by him under the 
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respective decrees entered in said cases, to a first and prior lien 
for such advanees for said legal services, costs, and Master's fees," 
The receiver of the bank appeals from the order, 

The verified intervening petition recites: 

"1. That the Union State Bank of South Chicago, an Illinois 
banking corporation, suspended business on September 18, 1931, and 
because thereof the above entitled suit was started and Frank M. lMcKey 
was duly appointed Receiver of the assets of said bank. 

"2, That said bank negotiated from time to time loans 
secured by mortgages on real estate and the borrowers conveyed their 
equities in the form of a trust deed to Julius F, cmietanka, Trustee, 
the petitioner herein, and Courtney R. Merrill, Successor in Trust; 
that the indebtedness was evidenced by a single note for the amount 
thereof or a series of notes with interest coupons attached; that 
in the course of business such notes were sold to persons desiring 
to make real estate loan investments, 

"3. That among such loans so negotiated by said bank 
were the following: 

"A. John Sinila and Alexandra Sinila, his wife on 

the 27th day of November, 1928, for the sum of 

$17,000.00, evidenced by eight (8) principal promissory 

notes and secured by a trust deed on the property know 

as 9800 Escanaba Avenue, and legally described as: 

[Here follows legal description 

"B, Wellington B. Mitchell and Mary Mitehell, his 

wife, on the 25th day of March, 1925, for the sum 

of $0500.00 evidenced by seven (7) principal promissory 

notes and secured by a.trust deed on the property known 

as 9710 Avenue J and legally described as: 

{Here follows legal description] 

"C. George Starcevich on the 18th day of September, 

1929, for the sum of $4500.00 evidenced by two (2) 

principal promissory notes and secured by a trust 

deed on the property known as 10400 Avenue WN and 

legally described as; 

[Here follows legal description] 

"4, That there came into the possession of the said 
Frank M. lMieKey, as such Receiver, as part of the assets of said defunct 


bank, of the notes described in the foregoing paragraph, the following: 
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"John Sinila $7000.00 
"Wellington B. Mitchell 3000,00 
"George Starcevich 1400 ,00 


"5, Because of the default in the payment of said notes, 
the said Frank li, McKey, Receiver, made a request upon your petitioner, 
as such Trustee so designated in said trust deeds, to file foreclosure 
proceedings in each instance, pursuant to the powers vested in said 
Trustee by the terms of said Trust Indentures, and accordingly petitioner 
hired counsel to proceed in accordance with such direction, and suits 
were started and entitled as follows: 

"tJulius F. Smietanka, Trustee vs. 

John Sinilia, et al., Circuit court 
case numbered B=2390603 
"tJulius F. Smietanka, Trustee vs, 
Wellington B. Mitchell, et al., 
Circuit Court case numbered B-235663; 

"tJulius F, Smietanka, Trustee vs. 
George Starcevich, et al,, Circuit 
Court case numbered B-238341.! 

"6, That said proceedings terminated in a decree and pursuant 
to the provisions thereof on the respective days of sale by the Masters 
in Chancery to whom said causes were referred, there being no cash offers 
at said sales, Julius F, Smietanka bid the amount of the indebtedness 
due and owing to him as such plaintiff Trustee, 

"7. That reports of sale submitted by the Masters in 
Chancery were in each instance approved by the Court and certificates 
of sale were issued by said Masters of the properties so sold to the 
said Julius F, Smietanka, Trustee, 

"8, Petitioner further represents that in order to bring 
this litigation and to pursue it to a conclusion, it became necessary 
for him as such Trustee to hire counsel, to advance costs and obligate 
himself for Master's fees and charges, none of which have been paid 
to him, 

"9, That during the pendency of the receivership proceedings 
a change of Receivers was effected from time to time and lately Charles 
H, Albers is acting as such Receiver of the said Union State Bank of 


South Chicago; that the said Receiver was well-acquainted with the 
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steps being taken in said foreclesuresand from time to time informed 
by this petitioner of progress being made, 

"10. That statements of the services performed and dis- 
bursements made incident to said litigation as aforesaid have been. 
submitted to the said Receiver on several occasions since October 8, 
1937, with no specific objection to either of them, copies of which 
are hereto attached and made a part hereof, 

"11. That said charges, with the exception of those made 
for Trustee's fees, have been approved upon proper presentation to 
the Court, 

‘12, That the petitioner himself did not perform any of 
the legal services, but hired counsel therefor anc is obliged to pay 
the same; that such are fair, reasonable and the ordinary fees 
customarily recognized in Chicago as fair and reasonable for like 
services performed, 

"13. That likewise the charges made for the fees of the 
Trustee are fair and reasonable and the customary charges made for 
services similarly performed as outlined herein and otherwise rendered 
without specifying the same in detail, 

"14. Petitioner further alleges that there is due him as 
such Trustee plaintiff in said cases the following amounts: 


"Smietanka vs. Sinila - $1270 «90 
"Smietanka vs, Mitchell - 54.15 
"“Smietanka vs. Starcevich —- 523.51 


as of the dates mentioned in the attached statements, reference to 
each is hereby made for particulars of the services rendered, 
“Wherefore, petitioner prays judgment that the said Charles 
H. Albers, Receiver of Union State Bank of South Chicago, pay unto the 
petitioner the respective amounts herein set forth; that said Receiver 
be ordered to make answer within a short day to be fixed by the Court, 
and such other and further relief as to the Court may seem meet." 
Attached to the petition were statements that the costs, cash 


advances, attorneys' fees and master's fees expended or incurred by 
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the trustee in each case are as follows: Smietanka, Trustee v, Sinila 





et al., $1,770.90; Smietanka, Trustee v. Mitchel], $854.15; Smietanka, 
Trustee v, Starcevich e o> $523,516 
The verified answer of the respondent states, inter alia: 


"This respondent alleges on information and belief that 

none of his predecessors in office ever employed the firm of 
Smietanka, Conlon and Kaaus to file the foreclosure suits as set out 
in said intervening petition and denies that he, as receiver of the 
Union State Bank of South Chicago, ever employed said firm of 
. Smietanka, Conlon and Knaus to file the said foreclosure suits and 
avers that said Julius F. Smietanka caused proceedings to be instituted 
without advising this respondent of so doing and said respondent neither 
admits nor denies that any notice of the filing of said proceedings 
and any demand for the filing of said proceedings was given or was 
made upon his predecessors in office and calls for strict proof of 
any notice or of any demand. * * * Avers that he at no time authorized 
Julius F, Smietanka, as trustee, to institute the aforesaid foreclosure 
proceedings, that said Julius F. Smietanka instituted said proceedings 
by virtue of the powers granted to said Julius F. Smiectanka in the 
respective Trust Deeds; that under the terms of said Trust Deeds the 
charges of the attorneys for said trustee became a lien on the real 
estate foreclosed and that said firm of Smietanka, Conlon and Knaus, 
under the terms of the respective trust deeds are obligated to look 
to the real estate conveyed by said trust deeds for their security 
for their fees, as attorneys for said trustee," 

Union State Bank of South Chicago was closed in September, 1931, 
by the auditor of public accounts of the State of Illinois, Frank 
M. MeKey was appointed receiver of the bank and as such receiver he 
had in his possession the following: A total of $7000 of mortgage 
notes signed by John Sinila and his wife, which notes were part of 
an issue of $17,000 secured by a trust deed to Julius F. Smietanka, 
as trustee, conveying certain real property. A total of $3,000 of 
mortgage notes signed/Wel1ington B. Mitehell and his wife, which 
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notes were part of an issue of $6,500 secured by trust deed to Julius 
F, Smietanka, as trustee, conveying certain real property. A total of 
$1,400 of mortgage notes signed by George Starcevich, which notes 

were part of an issue of $4,500 secured by trust deed to Julius F, 
Smietanka, as trustee, conveying certain real property. ir. Smietanka 
Was an organizer of the bank and at the time it went into receivership 
he was an officer and director of it. Defaults were made in the pay= 
ment of some of the notes of the above issues and Smietanka, as trustee, 
caused the three foreclosure suits in question to be commenced, Ryan, 
Condon & Livingston, who were also attorneys for the receiver of the 
bank, filed the said suits for the trustee. During the pendency of 

the foreclosure suits Ryan, Condon & Livingston withdrew as attorneys 
for the trustee and the firm of Smietanka, Conlon & Knaus (of which 
firm Smietanka is senior member) were substituted as attorneys for the 
trustee, Sometime after the suits were filed MeKey resigned as receiver 
of the bank and William L. O'Connell was appointed as successor receiver, 
Thereafter 0'Connell died and Charles He Albers was appointed receiver 
of the bank, and is still acting as such. Smietanka, Conlon and Knaus 
performed practically all of the work in the foreclosure suits. A 
decree of foreclosure and sale was entered in each of the cases, Fore— 
closure sales were held in each case and Smietanka, as trustee, bid for 
the property in each case and it was struck off to him, No cash was 
paid at the sales but the —7 as trustee under the 
terms. of the trust deeds, were applied on the bids, The sales were 
approved and master's certificates of sale were issued to Smietanka, 

as trustee, and he now holds title to each of the properties for the 
benefit of the owners of the notes secured by the trust deeds, In each 
decree of foreclosure and sale the court found that there was due to 
the intervenor, as trustee, certain sums for attorneys’ fees, court 
costs, stenographer's fees, master's fees and commissioner's expenses, 
and that all of the said sums constituted additional indebtedness under 
the terms and provisions of the trust deed foreclosed, After the 
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decrees were entered Smietanka, as trustee, took possession of the 
properties in question, is still in possession of them, and, through 
his agents, is collecting the rents and profits. 

Mr, Smietanka testified that he had conversations with 
Mr, licKkey shortly after the suspension of the bank and that “he said 
that he had a number of the bonds and notes in default and wanted to 
institute foreclosure proceedings and would like me as Trustee to 
co-operate in all of these matters and I agreed to do so. I told him 
that it was to my interest to assist in liquidation of the assets of 
the bank, because I was a director and an organizer of it, and one of 
the officers, * * * Mr, Conlon [attorney for petitioner]: Did you have 
any other conversation with reference as to who was to be the attorney 
for Mr, licKey in the foreclosure proceedings? The Witness: Yes, 
Mr. Conlon: What was that conversation, * * * The Witness (continuing)* 
The substance of it was that I was to go along with the general counsel 
of the Receiver, * * * Ryan, Condon & Livingston were the general counsel 
for the Receiver. I did not have any conversation with Mr. licKey with 
reference to who would advance the court costs and pay the attorneys! 
fees for these particular foreclosures, except that Ryan, Condon & 
Livingston were to be paid on a per diem basis out of the assets of the 
bank. I was never paid by the Receiver of the bank or by anyone else 
for the services rendered in these foreclosure proceedings. * * * The 
conversations were then had with the officers, or with the attorneys, 
Ryan, Condon & Livingston, that I would be indemnified against any 
costs or damages, * * * That was about the beginning of the foreclosure 
proceedings. I was given these assurances by Mr. Burke of the firm of 
Ryan, Condon & Livingston, After the work progressed to a certain 
point, tir. Burke came to see me and said that they could not go along 
with these foreclosures, and that I, as Trustee was in a more favorable 
position to bring them to a conclusion. After the foreclosures were 
completed, I as Trustee took possession of these properties, and I am 
still in possession and through agents, collecting the rents and profits, 
I then went down to see Mr, Keenan [deputy receiver] and had a talk with 
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him about the payment of these accounts - Master's fees, costs advanced, 
and attorney's fees. I had prepared statements of accounts in cach 
case and sent them to the Receiver, Six or seven months after the 
statements were sent, J had a conversation with Mr. Keenan, and he 
said he would let me know later. Two or three months later, I pressed 
for a settlement of the account. Mr. Keenan then told me that they 
were willing to pay the accounts provided that we were able to - = 

Mr. Moran [attorney for appellant]: Object. That is a discussion in 
the nature of settlement. The Court: I will reserve ruling at this 
time, He may answer to the reservation, The Witness (continuing): 

Wir, Keenan suggested that he did not think we had obtained a good 
title, and I as Trustee did not have authority to convey a good title 
by sale, We discussed the propriety of my action and the result of 
our conversation was that if we conformed with their ideas regarding 
title that they would be willing to pay the account. Mr, Moran: I ask 
that that be stricken, The Court: It may stand, subject to your motion 
to strike, The Witness: The language of the conversation was this, ‘If 
you will show us that the Title and Trust Company will guarantee the 
title in you, we will pay this account, or recommend its payment.' I 
then took a typical case that we handled in the office, and applied 
for guaranty policy and I told Mr, Keenan that the Title and Trust 
Company, after it had made its examination was ready to guarantee the 
title providing we brought in a deed of conveyance to the purchaser, 

It developed in a subsequent conversation that the three cases in this 
intervening petition were registered in the office of the Registrar 

of Titles, and I advised Mr, Keenan that the authorities in that office 
would not pass on the title unless I as Trustee was ready to make 
conveyance to some prospective purchaser, In subsequent conversations, 
Mr, Keenan insisted that he would do nothing about the account unless 

I proceeded to organize the bondholders into a trust along the lines 

he had in mind, I told him that I was sure that the title I hold was 
one that I can deliver and will be guaranteed by the Title and [rust 
Company. No objections have ever been made to the title I nando 
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by my bid at the foreclosure sale, except by Ur. Keenan and lir. 
Schmidt [Keenan's assistant], and their objection was that I was 

not willing to call in a lot of contending bondholders and seek 

to do something which already was accomplished, namely, a good 

title set in myself as Trustee. I offered to turn over possession 
of the building involved to them so that they might collect the 
rents and apply them on account of the money that they had advanced 
and would advance, And in each of these cases involved in this 
petition demand was made upon me, or request, by Mr. McKey, to start 
foreclosure, Mr, Moran: At this time I renew my motion to strike 
Mr. Smietanka's testimony on the ground that all conversations 
related by Mr, Smietanka were in the nature of a compromise and were 
held for the purpose of settling this matter, As a second ground, 
Mr, Smietanka's testimony should be stricken for the reason that it 
goes beyond the scope of the petition, The Court: I now rule that 
that evidence is competent, and it may stand." 

Harvey J. Keenan, called as a witness on behalf of the 
respondent, testified that he was a deputy receiver of the bank, 
appointed in 1934; that he was familiar with the records of the bank 
and that they do not indicate that Smietanka, Conlon & Knaus were 
ever appointed attorneys to act for Mr, O'Connell, receiver; that he 
(Keenan) never authorized that law firm to perform any services on 
behalf of the receiver of the bank; that he never employed that firm 
to represent the receiver in the three cases in question; that he 
never agreed, on behalf of the receiver of the bank, to pay lir. 
Smietanka any fees for services performed in the said suits. The 
witness further testified that the three foreclosure suits were first 
brought to his attention in December, 1936. The witness was further 
examined, as followss "Mr, Conlon: Mr, Keenan, as Deputy Receiver, 
after the firm of Smietanka, Conlon & Knaus substituted, did you 
have any conversation with Mr, Smietanka with reference to the fees 


and matters claimed in this petition? Mr. Moran: I object to that. 
The Court: Objection overruled, The Witness: Yes, sir. Mr. Conlon: 
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Isn't it a fact that in that conversation you stated to Mr. Smictanka 
that you had no objection to advancing these sums for the fees and 
costs, provided the liquidation trusts were set up in a manner that 
was acceptable to you? Mr. Moran: I object to that, These conver~ 
sations had between Mr, Smietanka and Mr. Keenan were had for the 
purpose of compromising this matter, Mr, Keenan has no power himself 
to pass on whether the Receiver of the Union State Bank of South 
Chicago will pay the fees requested, The power to pass on whether 
they shall be paid lies in the Auditor of Public Accounts of the State 
of Illinois, The Court: I will reserve ruling on that question. He 
may answer subject to the reservation, The Witness: Yes, sir." 
The witness further testified: "The Receiver of the Union State Bank 
of South Chicago is not the holder of the total indebtedness oute 
standing in the Sinila issue, He owns $6,100 out of a total issue of 
$16,000. In the Mitchell issue, the total indebtedness is $6,500, 
and the Receiver of the Union State Bank holds the sum of $3,000. In 
the Starcevich issue the total indebtedness is $4,100, and the 
Receiver of the Union State Bank holds $1,400," 

It was stipulated between the parties that "Charles H. Albers, 
as Receiver of the Union State Bank of South Chicago, or his prede- 
cessor in office made certain expenditures or advances for court 


costs, stenographer fees, subpoenas, and photostatic copies, in the 


cases of Smietanka v, Mitchell, etanka vV. Starcevich, and Smietanka 
vs, Sinila," 


No evidence was introduced to show that Mr, Burke, connected 
with the firm of Ryan, Condon & Livingston, had any authority to bind 
the receiver of the bank to indemnify the petitioner against any 
costs or damages he might sustain in the foreclosure proceedings, 

The rights and liabilities of a trustee under a trust deed are deter- 
mined by the instrument creating the trust. The trust deeds foreclosed 
were not introduced, In the instant case there can be no inference 
indulged in that there was any provision in the trust deeds that would 
charge a holder of one of the notes secured by the trust deed with 
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wit. 
all the costs and expenses of a foreclosure suit, 

Appellant strenuously contends that the trustee has a lien 
on each of the foreclosed properties for the costs and expenses of 
the suits and that he must look to said property for the payment 
of his liens; that the order entered in the instant case is highly 
inequitable and without justification under the law. We agree with 
this contention, The trustee is an able lawyer and has had years 
of experience in the practice of his profession. He was an organizer, 
officer and director of the bank and was familiar with the rule that 
he who deals with a receiver of a bank does so with knowledge of the 
fact that the receiver is limited in the scope of his authority, Under 
the facts it would be idle to argue that the trustee made a binding 
contract with the receiver to be paid for the costs and expenses sus- 
tained in the foreclosure proceedings, Mr. Smietanka testified that 
he never talked with the receiver in reference to who would pay the 
court costs and the attorneys' fees for the foreclosure proceedings, 
Certainly no binding contract was shown by the statement of the trustee 
that Mr. Burke, connected with the firm of Ryan, Condon & Livingston, 
told him that he, the trustee, would be indemnified against any costs 
or damages in the proceedings, Mr, Smietanka testified that he told 
the receiver "that it was to my interest to assist in liquidation of 
the assets of the bank, because I was a director and an organizer 
of it, and one of the officers." The costs, attorneys’ fees and 
expenses allowed a trustee in a foreclosure proceeding decree are 
paid to the trustee from the income or proceeds of the sale of the 
properties involved in the foreclosure proceedings if sufficient money 
is available to pay the same, The trustee in the instant case followed 
the usual procedure and the decrees in the foreclosure proceedings 
fully protected his rights, As trustee he is now in possession of 
the properties and collecting the rents and profits. There was no 
showing made that the properties will not pay the trustee what is 


due him under the decrees, The bank receiver is interested only in 
a part of the notes foreclosed in each proceeding,. Yet, under the. 
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order entered in this case, the bank receiver is ordered to pay 
the total attorneys!’ fees anid expenses of the trustee out of the 
assets of the bank that belong to the depositors and creditors of 
the bank, the receiver to be subrogated to the rights and privileges 
of the trustee under the foreclosure decrees, The order in this 
case allows the trustee $1,200 for attorneys' fees in the Sinila 
foreclosure, $450 for attorneys! fees in the Mitchell foreclosure, 
and $300 for attorneys' fees in the Starcevich foreclosure, Wo 
good reason has been shown why the trustee should not abide by the 
usual procedure, As we read the record the petition amounted to an 
effort by the trustee to accelerate the payment of his attorneys? 
fees and the expenses of the trustee, the receiver to advance to 
the trustee the amounts in question and take chances of possible 
reimbursement in the future, The receiver was fully justified in 
refusing to pay the claim of the petitioner, 

The order of the Circuit court of Cook county entered March 
28, 1939, is reversed, 

ORDER ENTERED MARCH 28, 1939, REVERSED, 


Friend, P. J., and Sullivan, J., concur, 
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JOSEPH E, MERRION, | ae 
(Plaintiff and Coumter—Defenfant } 
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JOSEPH ALTMAN et atz~ 
(Defendants and — — 


Pals Ee * 
Appellants. i 0 7 Le A. 3 38 2 


MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 





Joseph E, Merrion, appellee, obtained a judgment by con= 
fession against Joseph Altman and Adella C. Altman, his wife, 
appellants, for $607.50 upon a judgment note for $500 signed by 
appellants and payable to appellee, The amount of the judgment 
included interest and attorney's fees, Appellants filed a verified 
petition praying that the judgment be vacated and set aside, that 
they be given leave to offer their defense to the claim, and that 
they be allowed to file a counterclaim. An order was entered that 
the judgment be opened, that defendant be allowed to make defense 
to the claim, that the judgment stand as security, and that defend— 
ant be given leave to file a counterclaim, plaintiff to answer the 
same, After a trial by the court final judgment was entered con- 
firming the judgment entered by confession, Defendants and 
counterclaimants have appealed, 

Appellants' verified amended defense sets up: 

"1. That they are not indebted to plaintiff upon the note 
upon which judgment was entered herein, 

"2. That said judgment is upon a note executed by them for 
$500 and delivered to plaintiff under the circumstances hereinafter 
set forth, 

"3. That during the months of April, May and June, 1937, 
plaintiff was a real estate broker and engaged in business as such 
in the City of Chicago, Illinois, and that as such real estate 
broker he communicated with defendants and informed them that if 
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they were interested in purchasing the real estate located at 
1415-1419 East 67th Street, Chicago, Illinois, that he could obtain 
the same from the owner thereof at a very low price, and that if 
they would authorize him to do so, he would obtain the very best 
price possible at which they could purchase said property from the 
said owner; that defendants, relying upon plaintiff to obtain for 
them the said real estate at the very lowest price, authorized and 
directed plaintiff to negotiate for the purchase of said property by 
them, at the lowest net price to defendants; that it tien and there 
became the duty of plaintiff to get the said real estate for defend= 
ants at the lowest price at which it could be obtained, 

"4. That after defendants authorized and directed plaintiff 
to negotiate for the purchase of said real estate, as aforesaid, 
plaintiff informed defendants that the very best price for which 
the said real estate could be obtained was $11,500, and defendants 
relying upon plaintiff and the representations made by him, and 
believing the said representations to be true, then and there agreed 
to purchase the said real estate and to pay $11,500 therefor, 

"5, That in order to pay said purchase price, defendants 
procured a mortgage loan in the sum of $6,000, the proceeds of which 
were applied to the payment of said purchase price, and defendants 
paid the further sum of $5,000 in cash and delivered to plaintiff 
the note sued upon herein in payment of the balance of $500, 

"6, That the said representations made by plaintiff were 
false and untrue, and plaintiff fraudulently and with intent to make 
a secret profit at the expense of defendants, informed defendants 
that the best price for which said real estate could be obtained was 
$11,500, whereas plaintiff then and there knew that the said real 
estate could be obtained for much less than the sum of $11,500, and 
at the cost as hereinafter set forth, 

"7. That by reason of the false representations and the 
fraudulent conduct of plaintiff in that behalf, defendants did not 
know that the said real estate could be obtained for less * 
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$11,500 and that plaintiff was actually paying less than $11,500 

to obtain the said real estate for defendants; that several months 
after the said deal was consummated and defendants purchased the 
said property, they discovered the facts relative to the cost of 
obtaining said real estate, and informed plaintiff that they would 
not pay the note for $500 held by him, being the note sued upon 
herein, and demanded that he account to them for the amount which 
he obtained from defendants by reason of the misrepresentations and 
fraud practiced upon them as hereinbefore set forth. 

"8, That plaintiff had in fact obtained the said real estate 
for $9,000 and plaintiff received for himself, the sum of $2,000 in 
addition to the note sued upon herein in the sum of $500, being the 
difference between the cost price of $11,500 represented to and paid 
by defendants, and the said sum of $9,000 paid for said real estate. 

"9, That plaintiff is entitled to credits in the total sum 
of $820.49 for taxes paid and allowed, title charges, and other 
expenses paid by him in obtaining the said real estate for defendants 
and consummating the purchase thereof by defendants; that after 
erediting the plaintiff with the said sum of $820.49, plaintiff is 
indebted to defendants in the balance of $1,679.51 for which defend- 
ants demand a counter-claim against plaintiff; that $500 of the said 
sum of $1,679.51 is represented by the note sued upon herein in the 
sum of $500; that by reason of the fraudulent conduct of plaintiff 
in connection with the said deal, plaintiff has forfeited and is not 
entitled to any credits as real estate commissions or otherwise, in 
connection with the purchase of said real estate, 

"10. That the said note sued upon herein was fraudulently 
obtained by plaintiff from defendants and is void and without consid- 
eration, and defendants are not indebted to plaintiff upon said 
note or in any/ sum whatsoever," 

Appellants! amended counterclaim sets up that "defendants 
claim that plaintiff is indebted to them in the sum of $1,179.51 
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for monies fraudwlently obtained by plaintiff from defendants under 
the following circumstances:" Then follow a number of paragraphs 
which are the same as paragraphs three to nine, inclusive, of 
appellants’ amended defense, The “defendants pray judgment against 
plaintiff for $1,179.51 and costs." Appellee's verified reply to 
the counterclaim states, inter alia, that "plaintiff states the fact 
to be at no time has plaintiff ever asserted to defendants or to ay 
of defendants' agents that plaintiff or plaintiff's agents might, 
could or would obtain the property in question or any other property 
placed in plaintiff's hands for sale at the 'best possible price’ or 
‘the lowest possible price' or used any equivalent expression with 
reference to so benefiting a buyer as against the interest of plain- 
tiff's principal, the seller; * * * that defendants signed and 
delivered the note sued upon and upon which judgment was heretofore 
rendered as part of the purchase price of a certain real estate gale 
and transfer, in which plaintiff represented the seller and that said 
note was retained by plaintiff as part of plaintiff's real estate 
brokerage fee and commission to which he was and is entitled." 

Appellants contend that appellee was their agent in the pur= 
chase of the real estate and that he was guilty of a breach of his duty 
to them; that the judgment is contrary to the evidence, and that the 
court erred in confirming the judgment by confession and in failing 
to give judgment for appellants upon their counterclaim. 

Augusta Walsh, who owned the real estate in question, had 
incumbered it with a trust deed to secure her note for $10,000. The 
holder of the note had a judgment by confession entered thereon and 
also instituted foreclosure proceedings. Mrs. Walsh wrote the follow= 
ing letter to her attorney, De Haan: 


"Chicago, Illinois 
February 13, 1937 


"Messrs. Frisch & De Haan 


134 N. LaSalle Street 
Chicago, Illinois 


“Attention Mr, De Haan 


"In re: Property located at 1415-17—19 
E, 67th Street 
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“My dear Mr. De Haan: 

"Supplementing our conversation, you may consider this 
your authority to contact the Receiver of the Woodlawn Trust & 
Savings Bank with the understanding that I will deliver title 
to him upon a cancellation of the first mortgage indebtedness 
now against the property. You are also authorized to contact 
Mr. J. &. Merrion of J. E, Herrion & Company with the definite 
understanding that any services rendered by him are to be 
without costs to myself, for the purpose of securing a 
cancellation of the first mortgage indebtedness in consideration 
of a conveyance of the property." 

Although appellee testified, over the objection of appellants, 
that before the above letter was written, he had a talk with a son of 
Mrs, Walsh, at which time the son stated that he wanted to get 
appellee authority from his mother "to work on the deal and whatever 
money was made, we would get for working out this deal, and he got 
me a letter of authority to work on the deal in February, 1937," 
he admitted that the letter of February 13 was the sole source of 
authority to act for Mrs, Walsh. Appellee was a real estate broker 
and advertised properties for sale, Appellant Joseph Altman, at 
the time in question, was a public high school teacher for the city 
of Chicago, He had some money to invest and seeing certain 
advertisements of appellee he called at the latter's office and 
talked with one Corbett, employed as a salesman by appellee,in 
regard to purchasing real estate. Altman testified that he inquired 
about apartment buildings and several were shown him by Corbett, but 
that he did not care to buy any of thems that Corbett then told 
Altman that he had some stores that could be bought at a bargain 
price, and described the premises, which proved to be the Walsh 
property; that Corbett stated that the property would be available 
in about ten days, that he knew the owner and he felt he could get 
a good buy on the property; that Altman told Corbett to go out and 
do the best he could, that he wanted to get a good deal on the 
property, the best possible; that Corbett then said he would go mt 
and get the best deal for Altman that he could; that he knew the 
property wes all right; "that he kmew these people and that we could 


make a good deal and that he could get a good deal for me and get 


¢ har 


. . 
~— 


fates2.7% Lerom we 
, ——— oũ * teed yu" 


— ——— —* 8 “itr 


eltis seviteh tity 1 — Ae se ge hg By: ——— 


+ ten yon od bestiodins apts ous 4 — Zi mv 
— pe ati — "at hastens . — — ses 7 
ed of ots mid TSDHiet 8P a & 

sho “Gabaaid —— 


oq mg 
nok arebteso® nt sacahegaehat 9 eh geqit te molisli 
a ae ‘sedaqevae 


* 


q2iaaiiegas to aottostdo sfy tovo ,befttiveed ‘atin fgvods in © 
16 2 a déiw Mist s bad od .netdto saw testtel evods edt ototed tadd 
Soy od Botaow ond tad bodste moe ent emtd dotiw te ules! seal 
sovetacw bis Leeb est no Atow of” teritom abt mort ytitorins softeqds 
Jog of bas ,fseb eid igo yutiiow tot fog bivow Sw (Sbam daw Venon 
m RERL pytsntdet mt Lneb ert m0 wtow 6s “yiredsue "td Heddel ‘a en 
Yo sowoe eLoz ond sow FL Yrswidst to tetvel eds tedd Hott inbs on 
— 0 — — — 
E \usaelA dqoeok duslfoqqA else tot eekiteqor¢ beetitevis bike 
Vito end sot tedosed Loodoe dght offing « esw kolyecy ak omky “edh— 
“Hlsdieo gutooe bre Jeovet of Yenom“smoa bad sh Jogseidd 6 
bee soltio e'restel oct ts SefLeo ort sofleqqs Yo etriemsettrovbs — 
sit, sofleqqs Yd asmeelce 3 as beyolque .S#edr0d ‘ério Htiw bedtey 
perispat of add berrivest aoutfA otatee Idev gmtaatout of Hadget 
plod sedd ttodz0d tad {ued TO yas yd of otso tod Bib od YadY 
titsgied ¢ 3s tegstod od binoo fait eetode ‘emoe ‘bad ed sit mamtiA 
deisW exit od of Bevorq dottiy ,eeetnone oft bedtroasd bas (Sorte 
eldaltsve od bixow yireqorq ‘ond told betete’ ttodtod tai — 
fog Sivoo off IIS ont Hrs wemwo ext weit of Fadd (eyed net Fad | 
bus wo 0g ot Stod100 bled namFIN Pad VBB—— 
erit 10 seb boos = Sey oF bedasw od tart Iuodo ef daod ot ob 
dio 0g bLvow en bise medd Jvedrod Sarit voldiagoy Peed, ot xxsꝝeanaa 
odd worl on todd ybLwoo on tat mamsLA tot — ime 
bie ow garit * elqooq event worl of gerd” toggle fie ! Be St te 
seg bas em rot seb boos s tog Dae, m2 et ; 


sta. ad 80 on 
iver bin son) 


— ad 
ss etree —— 















-b= 

the best deal possible;" that Altman asked Corbett how much the 
property would cost and Corbett stated that there was a mortgage 

on it for $10,000, "that it would take $11,000 or so in order to 

put the deal across," that Altman would have to make a down payment 
of $5,000, and Corbett would have "no trouble about arranging for the 
balanee of approximately $6,000;" that Altman told Corbett that the 
figure sounded satisfactory to him and for Corbett to go ahead, 
Altman further testified that he had several conversations with 
Corbett concerning the deal; that in the first conversation, in April 
or May, 1937, Corbett stated that he could get the property for about 
$11,000, and that he would try to get it for that amount; that when 
Altman called again several days later Corbett stated to him that he 
could not get the property for $11,000 and that he would have to have 
$11,500; that several other people were trying to buy the property 
at $11,000; that he (Corbett) was dealing with a lady by the name of 
Mrs, Walsh, who was selling the property, Altman further testified 
that he did not know the property was incumbered and that a deal was 
necessary in order to clear the title; that Corbett "did not mention 
at any time, anything about clearing the title or what it would cost," 
Altman finally agreed to pay $11,500 for the property and he and his 
wife signed a contract, Altman received a copy of the contract but 
turned it over to appellee. It does not appear to have been intro-= 
duced in evidence, Appellants paid $5,000 in cash to appellee and 
gave him the judgment note in question, for $500, which was made 
payable to the order of appellee, In addition, appellee appears to 
have obtained a loan of $6,000 for appellants, which was secured by 
their. trust deed on the property in question, Appellee obtained the 
proceeds of this loan, Altman testified that he supposed, from his 
dealings with Corbett, that Mrs. Walsh was getting the $11,500 for 
her property. Mrs, Walsh received nothing in the transaction. She 
appears to have quitclaimed the property, but to whom is not clear 
from the record, The Walsh mortgage was at the time the property of 
the Woodlawn Trust & Savings Bank, which was then in receivership. 
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On June 6, 1937, appellee offered to pay the receiver of the Bank 
$9,000 in full settlement of the Walsh mortgage note, The receiver 
accepted the offer on June 21, 1937, and on June 24, 1937, a court 
order was entered approving the settlement made by the receiver. 
The Altman deal was consumuated in July, 1937, in the escrow department 
of the Chicago Title and Trust Company. Save that she wrote the letter 
of February 13, Mrs. Walsh, "due to her advanced age and the precarious 
condition of her health," took no part personally in the transaction in 
question, She did not receive any money from the proceeds of the sale, 
nor did she pay any money in the transaction. Attorney De Haan testi- © 
fied that it was his understanding that appellee "had someone who was 
interested in the purchase of this property." 

Appellee states his theory as follows: “Plaintiff's theory is 
that he was the broker for the owner of the property in question; that 
he had her authority to sell said realty to defendants, but that if 
he did not have such authority it would not constitute him agent for 
defendants; that neither plaintiff nor his agent told defendants that 
$11,900 was the best price for which the ower would sell or that 
defendants could procure the property at a bargain price; but that even 
if such statements had been made they were not actionable and defendants 
had no right to rely upon them; and that any profit realized by plain- 
tiff in the transaction came from the owner and is of no legal concern 
to defendants." Appellee sought to prove by the testimony of Corbett 
that the latter did not make any statements to Altman that would cause 
Altman to believe that appellee was acting for the Altmans in the 
transaction; but when the entire testimony of Corbett is considered in 
the light of the testimony of Altman and certain undisputed mountain 
peaks in the case, it is plain that the testimony of Corbett did not 
successfully rebut the testimony of Altman in reference to the 
transaction, Corbett conceded that he pretended to be carrying on 
negotiations between the Altmans and the owners of the property in 
reference to the price; that he told Altman to make a written offer 
and he "would submit it to the owners;" that he never submitted any of 
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the offers made by Altman, to lirs, Walsh, and that he never saw 

Mrs. Walsh, Corbett concealed from Altman the fact that the holder 
ef the Walsh mortgage would release iirs, Walsh from her indebtedness 
upon the note upon receiving $9,000, It is clear that the Altmans, 
in paying the money and notes, thought that they were buying the 
property from lirs, Walsh and that she was receiving the purchase 
price. It will be noted that appellee, in his answer to the counter— 
claim, states: "Said note was retained by plaintiff as part of 
plaintiff's real estate brokerage fee and commission to which he was 
and is entitled." Under the facts of this case appellee could not 
charge irs, Walsh for brokerage fees and commission, nor could he 
reasonably charge the Altmans a brokerage fee unless he was acting as 
their agent in the transaction, 

It is sufficient to say, in regard to the law of this case, 
that when we find, as we do, that appellee was the agent of the Altmans 
in the purchase of the real estate and that he was guilty of a breach 
of his duty to them, the law is settled, In Salsbury v. Ware, 183 111. 
505, the plaintiff furnished the defendant with $12,480 to be applied 
to the purchase of certain lands from the owners thereof, The defendant 
applied only $6,640 toward the purchases and appropriated the difference 
to himself. The plaintiff contended that the defendant undertook to buy 
the land for him as his agent and that the defendant deceived him by 
making him believe that he paid $12,480, whereas he paid only $6,640 
therefor. The defendant contended that he in no way acted as agent 
for the plaintiff, The Supreme court said that the determination of 
the case depended upon the relation which existed between the plain- 
tiff and the defendant, and further said (pp. 510-512): 

"It cannot be said that, in making these purchases, Ware acted 
as agent for Ingraham and Thompson, the owners of the property. The 
theory, that he was acting as agent for the vendors, is negatived by 
his contention, that he was himself the owner of the property, and 
was selling it as his own property to the appellant, If he owned the 
property himself, or had been given options for the purchase of it 
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“Jae 
by the owners, he certainly was not acting as the agent of such 
owners in making the sales, 

"He never told Salsbury, the appellant, nor did the appellant 
ever know until shortly before the present bill was filed, that the 
appellee, Ware, claimed to own the property, or to be selling it as 
his own property, or that he had, or claimed to have, any interest 
of any kind in it. 


"The evidence shows, that Salsbury dealt with Ware as his 


his agent, or in such a way that ust relations existed betwee 
then, Ware d_no Ce) vantage o relationship to 


make a profit for himself, which properly belonged to Salsbury. Thee 
position, which he occupied towards Salsbury, was one of trust and 


confidence, and, inasmuch as trust and confidenee were placed in him 
by Salsbury, he could not take advantage thereof to the injury of 
Salsbury. 

"The law upon this subject is well settled. In equity, an 
agent is disabled from dealing in the matter of his agency on his 
own account, The agency being established, the agent will be 
compelled to transfer the benefit of his contract to his principal, 
even though he may swear that he purchased oa his own account, It 
makes no difference that such agent is a mere volunteer; if he pro- 
fesses to act not for himself but for another, he has trust and con- 
Cideenat ia hin, The rule applies as well to an agent, who becomes 
such by volunteering, as to one who is made such by appointment, If 
confidence is reposed, it must be faithfully acted upon and preserved 
from any intermixture of imposition. The party relied upon must see, 
that he meets fairly and squarely the responsibility of his position, 
and does not take any advantage, either for his om gain, or to the 
injury of the person whom he represents, If a party employs an agent 
to make a purchase of land, he is entitled to all the skill, ability 
and industry of such agent to make the purchase on the best terms that 
can be had, and is entitled to the property at the price the agent 
pays. The agent cannot avail himself of any advantage his position 
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may give him to speculate to the injury of his principal; all the 
profits and advantages gained in the transaction belong to the 
principal. (Casey v, Casey, 14 Ill. 112; Dennis v, McCage, 32 id. 
429; Cottom v, Holliday, 59 id. 176; Conant v, Riseborough, 139 id. 
383; Helberg v, Nichol, 149 id. 249.)" (Italics ours.) The court 
held that the defendant was required to account to the plaintiff for 
the difference, amounting to $5,840, retained by the defendant, See, 
also, the late case of Lerk v, McCabe, 349 Ill. 348, where the court 
said (pp. 360, 361): 

"The relation of principal and agent is one of trust and con- 
fidence, and where such confidence is reposed and such relation exists 
it must be feithfully acted upon and preserved from any intermixture 
of imposition, The rule is the same no matter how large or how small 
the commission paid may be or whether the agent is a mere volunteer 
at a nominal consideration, (Perry v,. Engel, 296 Ill. 549.) An agent 
acting for the purchaser of land, whether by appointment or as a volun- 
teer, must see that he meets fairly and squarely the responsibility of 
his position and does not take any advantage, either for his own gain 
or to the injury of the person whom he represents, (Salsbury v. War@, 
183 Ill. 505.) The rule is well established in equity that the relation 
existing between principal and agent for the purchase or sale of 
property is a fiduciary one, and the agent in the exercise of good 
faith is bound to keep his principal informed on all matters that may 
come to his knowledge pertaining to the subject matter of the agency. 
(Reiger v, Brandt, 329 Ill. 21.) An agent must not put himself, during 
the continuance of his agency, in a position adverse to that of his 
principal. To the latter belongs the exercise of all the skill, ability 
and industry of the agent. If a party employs an agent to make a pur- 
chase of land he is entitled to all the skill, ability and industry of 
such agent to make the purchase on the best terms that can be had, 
(Cottom v, Holliday, 59 Ill. 176.) Am agent cannot deal for his own 
advantage with the things purchased for his principal, or become a 


seller or buyer of them, because of his confidential relation and his 
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duty to disclose to his principal every fact, circumstance or 
advantage in relation to the purchase which may come to his knowl- 
edge, (MeDonald v, Fithian, 1 Gilm. 2693; Strong v, Lord, 107 Ill. 
25.) An agent cannot directly or indrectly acquire an interest in 
his principal's business without the principal's consent freely 
given and with full knowledge of every matter known to the agent 
which might in any way affect the principal's interest, and it is 
of no consequence that no fraud was intended or that no advantage 
was derived by the agent. (Fox _v, Simons, 251 111. 316.)" Many 
other cases to the same effect might be cited, but the rule is too 
well settled to require further citations, 

Under the facts of this case, as we find them, and the 
settled law bearing upon the facts, it is plain that the judgment 
for $607.50 entered in the trial court against the Altmans, 
appellants, must be reversed, 

As to the counterclaim of the Altmans: Appellee, counter- 
defendant, received from the Altmans $11,500, The Altmans frankly 
concede that they must do equity by appellee and they admit that 
he is entitled, in addition to the $9,000 that was paid to the 
receiver, to credit for certain items amounting to $812.99, making 
the total amount of credits conceded to be due appellee $9,812.99. 
There are two items that appellee claims he is also entitled to in 
any event, viz., $60, that he spent in advertising the property 
“before Mr, Altman came into the picture," and $750, which he claims 
he owes an attorney for services in securing the release of the Walsh 
note and the judgment thereon. Appellee did not testify that he paid 
the attorney $750 for the services, We are of the opinion that 
appellants should allow appellee something for the services, but 
$750 is an excessive amount, In our judgment $375 would be a reason- 
able fee for the services and that amount is allowed, There is no 
good reason why appellants should be arava for the advertising 
item. As the claim df appellee for the $500 note has been disallowed 
by our judgment, the amount of that note should be deducted from the 





es 
90 eonstemotts .tost yieve Isqtoatsq eld of eabroath “od * 

-fwosd etd of smoo Yom doltdw eeado wg eft o¢ mofttafot nt 098 av 
+f1T YOR goaod vw ere (QOS .ml20 f grsiid et cv bradoase) ~ yeype 
at deousdat ae etiupos Yltoomal 16 YLtoott® doanso“dndgs mA (.88 
Yleett Jusemoo e'Laqtontag edd suondtiw eeenkend ‘a Os tontyq ‘what 
duegs ect of mrond rettam Yreve ‘id sybolwand Ifyt ad tw bia nevky 
eidg¢t bus ,Jeorsdat e'Lagtonttq odd tosYts Yaw wie ni Jitg tu dolce 
eystuevbs on dedt vo bebre¢at esw bilstt on tant eoneupeeaos dx to 
Vite *(,0L€ .LLT £29 eemomts .v xoT) .tmogs ont Wt bev ‘tai ae 


SAG) 


ooy ei ofuit oft Tud .betto od tigi footte omsa odd ote 28259 tolto 








.anotsesto isdtduit oulupe ‘od setsee Per 


eg Jan ct 
oy 


Sid bes ,tiotd bolt ev es ,o2sd eldd “to ‘Bost ed to 
taempobt ond seid akalg ef $F yavost odd noqu ‘yatised wal be 

<erisidlA off fentags tovos fata edt Ht botetas Oe, Ars i 

wn -beatever od geum \ednalleqqs xe 

-~qstroo ,eelleqqA accemtIA ont to msLored aos ‘Gay OF ak * 

Aaa amanda ont 008 LILY ememerh off mowt bevicoet A 

feild Stmbs yer bus sefloqgs yd YLkps ob Jenn edt’ Jad} sboonos 


exw’ Fait 006 ee WAY BU BS TA Ca EP 


“Bible .@.SL8S ot yntiuiroms ames mist 190 ot om ——— 
ee.Ld 08 b bas 84 bY Dobbohos Ledod edd 
at'od belftine cele ef of emtsro eeffeqys dads itinod to 7 $ oxk osadt ct 


Wrokong sit! gktetriowba ka Jnoqe oat gaitt [OSH NPS. 





amtelo ef tobiw .ORNS bis * corer off odat Sino aii Li ot isan | 


tf hrs ay 





H2fs¥ ott to seselon ot gaiiusoee at eebivabe tot x gine a’ 
~ ‘od Seid yIbseed Jom BEB” eelisqaa nos tedt daomgbut edd bas stem 
} i i 3} 23 J * isa en 
Farid molntqo eis to S18 sil ,eostvrce | ‘odd “30% dete 9 youtost 


wat i yh : 7% en He J ee Ai Wises: tae ie. Se J 8 4 huis 
dud’ eostvxed Sctt xo? yaldtonos obftoqaé wolts biwode edasttoags 


Shokser sod Binow VVE$ tnompbut wo at’ Javome ‘Gvitesoxe ne ef daye" 


eee | 


on ut Sod Lbewollé et ¢abous tadd Bila eootvaoe « 
giteticovbhs odd tot begrasfo od bluode “atnallogg: 







x0? 99% i 
4 V. s P - 


bowollsuth mosd ent o30n 0088 odd ‘aot eelfeqqs ‘te mtsio edt el ie a v 


add movt botonbeb od Biwora exec tat “4° ‘Yawosia eat "(ne sbast 


J 
i 


, 


: 


-L2= 

total amount received by appellee from appellants, leaving the 

net amount that he received from appellants $11,000, The total 
amount of credits to which appellee is entitled is $10,187.99, 

which deducted from $11,000 leaves $812.01, and appellants are 
entitled to judgment for that amount upon their counterclaim. 

The judgment of the Municipal court of Chicago of $607.50 
in favor of Joseph E, Merrion, appellee, plaintiff in the court 
below, and against Joseph Altman and Adella C. Altman, appellants, 
defendants in the court below, is reversed; and judgment is 
entered here in favor of Joseph Altman and Adella C, Altman, 
appellants, upon the counterclaim, and against Joseph E, Merrion, 
appellee, in the sum of $812.01. 

JUDGMENT REVERSED; AND JUDGMENT HERE IN 
FAVOR OF APPELLANTS (COUNTERCLAIMANTS) 
AND AGAINST APPELLEE (COUNTER-DEFENDANT) 
IN THE SUM OF $812.01. 


Friend, P. J., concurs, 
John J. Sullivan, J., took no part in the decision of this case, 
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‘APPEAL FROM CIRCUIT COURT 
or COOK COUNTY. 
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Ve — 
MARTHA HAEGELE, 

Executrix and Appellee, 

MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 
William H, Haegele died on July 9, 1931. By a will (date 

of the same not shown in the record) he left his entire estate in 
equal parts to his widow, Martha Haegele, and Myra Haegele Driever, 
a daughter by his first wife, They were named joint executrices 
and qualified as such in the Probate court of Cook county, but 
later the daughter resigned by leave of court. Martha Haegele, 
executrix (appellee), filed an inventory certifying that no real 
estate nor personal property belonging to the deceased had come to 
her hands, possession or kmowledge, liyra Haegele Driever (appellant) 
filed exceptions to the inventory, in which she charged, inter alia, 
that deceased owned, at the time of his death, 3,443 of the 12,000 
shares of the capital stock of the Haegele Ice Company, a corpor= 
ation, In the Probate court the trial judge found that Haegele was 
the owner of the said 3,443 shares at the time of his death and 
ordered the executrix to file a supplemental inventory charging 
herself with said shares, The executrix prayed an appeal to the 
Circuit court, where, upon a trial de novo, the trial judge found 
that Haegele was not the owner of the said shares at the time of 
his death and ordered that all exceptions of Myra Haegele Driever 
to the inventory of the executrix be overruled and denied. Judgment 
for costs for $21.50 was entered against the objector (appellant), 
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which judgment was satisfied in open court by appellant and an 
order to that effect was entered, Eighteen days later appellant 
served a notice of appeal and subsequently perfected her appeal 
in this court. 

Appellant contends that the court erred in holding tat the 
said stock did not belong to the estate of William H. Haegele; that 
the instrument introduced in evidence (hereinafter set out in full) 
is merely an appointment of an agent and a direction to him to bring 
about the transfer of the stock in the future; that since the 
principal died before the directions were executed the agency ter= 
minated, and the stock belonged to the deceased at the time of his 
death, Appellee contends that the instrument in question "is a 
direction by beneficiaries, one of whom was William H. Haegele, to 
David S$. Horwich, the trustee, transferring and vesting said 
Haegele's ice stock interest in his wife; and Secondly, in any event, 
the evidence, both oral and written conclusively shows that William 
H. Haegele, during his lifetime, divested himself of any interest 
in the stock in question to the sole benefit of his wife Martha 
Haegele," 

The material facts in the case are notindispute. William 
H, Haegele owned 3,443 shares of stock in the Haegele Ice Company. 
On October 20, 1930, David S,. Horwich, attorney, was appointed a 
trustee by all of the stockholders of the Haegele Ice Company. The 
instrument creating the trusteeship is not in evidence, but Horwich 
testified that by the terms of the trust he was to liquidate the 
assets and distribute the proceeds to the stockholders and that by 
May 1, 1931, the corporation had been practically liquidated, The 
3,443 shares of stock were then in the hands of the Prudential 
Trust and Savings Bank as collateral, On May 22, 1931, approximately 
two months prior to the death of Haegele, the latter "summoned" 
Horwich to Twin Lakes, Wisconsin, where Haegele was then residing, 
and when Horwich arrived at the home of Haegele at that place he 
found there, in addition to Haegele, Henry Haegele, a brother of 
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William; Mr. and Mrs, Schnitzer; Louise Kircher, a sister of William; 
and the appellee. Louise Kircher was a sister of William and Henry, 
and Mrs, Schnitzer was a daughter of Louise. Horwich (called as a_ 
witness by appellant) testified that William Haegele told him that 
"he wanted to make arrangements about the Iwin Lakes property, the 
vacant lots. Q. What did he say, if anything, with respect to this 
stock or his interest in the corporation? A. He said his daughter 
was getting forty thousand dollars in insurance money and she was 
amply protected, He wanted me to draw a document, as trustee, that 
I would be directed that that stock the bank was to return, that 
stock was to be paid to Martha Haegele," The witness then stated 
that at the direction of Haegele. he drew up the following instrument: 
“May 22, 1931. 

"(1) David S, Horwich, trustee, is hereby directed to take 
steps at hisdiscretion to secure from the Prudential bank, stock, 
insurance, ete., placed as security by William, Henry, and Charles 
Haegele, which deposits were made for the benefit of Haegele Ice Co, 

"(2) David S, Horwich, trustee, is hereby further directed 
te consider the common stock in the Haegele Ice Company, now in the 
name of William Haegele and held by the Prudential Bank, as stock 
which the bank was to return to William Haegele, and to place so 
far as possible the interest of William Haegele in said stock in 
the name of Martha Haegele, with Martha Haegele to have full 
authority to vote the said stock, and the securities purchased by 
David S,. Horwich, trustee, from the funds held for the payment of 
said stock shall be turned over to Martha Haegele when the stock 
at the bank shall have been returned or cancelled together with 
any monies which may be payable later on the said stock, | 

"(3) David Ss. Horwich, trustee, is hereby directed to pay 
to William Haegele the sum of $50.00 per month for the board and 
upkeep of Charles Haegele until all of Charles Haegele's stock in 
the Haegele Ice Company, has been retired at the rate of $2.00 per 


yistifhy to rstele s ,todsthM extol yrestindot .eiM bas aM ymstripw 
eYttioH bus melllIW to tetelte « eaw zerdorkd 92 tol ,ooltfoqas ony bas 
_§.28 bofieo) dotwioH .satwod Yo teddgysb s eaw textintod Jeu bas 
tedd mid blot eLoyosH mellliv fads befttiees (snalreggs yd eeonttw 
edt .ywrteqorq eoaled alw? odd Svods etmemepnstte ootam of Botaew a” 
aing of Sooqeou diiw ,suidiyas It .yse od Bib tadh 9 savor togosv 
wodiyush 2 bisa oH .A Snoldetoqtoo edt dt teereddt ett Yo" Adote 
eew one bus Yonom sonsiwent af eisifob Basesodt yd10% gittiey eaw 
‘Godt poodancd es ytnomisob s woth of om betnsw of {botos¥oug Yiqms 
dad} .uutor of eaw dned Odd doote Yodt Jali befootth od bibew I 
| begate net aventtw od *,oLogesl addusll oF biaq od of eldw Xoote 
:fneswatank guiwolfot odd qu weab of , SLegeall Yo aoksoetkb eit Fs Satis 
.teer oss cou tio tenet) 4 Bive 
exist of betoorie ydered et ,eotentd wolwadit 8 bived © (1y" 2°" 
woods pitied IsttaobwtT silt mort ouoda oF motterselbeld Ya Eqete 
eelisd> bas ,yuiel .astiliw yd yrawoes as Beoslq ..9f6 ,sonetvent 
.09 ool efegosil to Shionsd dif Yo% obsut etew edteoqsh otdw — 
betooukh tedsut ydered ef yootawit ydobwioH .2 bived (s)# °°” 
ont nt wom ,wisqltoS sol sLogesl off9 di Hsode mommoo edd tobtemoo of 
toode ae gine Isiinobusd off yd blod bas efegesit meiltiW to ‘oman 
8 oosig of bits pofoyosl mslifiw ‘od iiutot of adw aded edd dod 
nt Aoode bise at ofogesH msllliW to deexednt odd eldteedq #8 1st 
tis? eved of slogesl sddisl déiw .elegesit ‘geld toll YO" omat eat 
‘ud Beasdoauia aoisiaooe odd ris .woote bise odd odov of Yditoddus 
to Snemyeq odd rot bled ebawt edd mort ,ootenat qdoiwiok .é é bived 7 
Aoos edt aecw eLegesll advise ot tovo beudt od Lisa “adote’ bise f 
ld tw tors egos beflooass to benwiet ased svesi “ftade dtasé ‘ont ts | 
Asoſe bise odd do vedal eldeyeq sd yam dotdw eotaom yas 
vad ‘ot besooxkh Ydered ‘ef oes eun Ab u ·on Se Bivad +> ae * 
“Rais bisod odd 16% Hidom 16q 00,088 ‘to mite exit eLeyoall Aittn ot 
~ ak ‘Heese Veléseall’ —— to Ife ‘Lidaw Alezoen 3 pha : 
“geq. 00.8% Yo “okat edt Ya botitor Asod ead ,yaequrc 








av 
share, and after such time, Louise B. Kircher, William Haegele ana 
Henry Haegele, are to share the board and clothing and medical expense 
of said Charles Haegele, share and share alike as long as said 
Charles Haegele lives. 
"All by order of the undersigned. 
"David S,. Horwich, 
Trustee, 

"William Haegele, 

"Henry Haegele, 

"Louise B. Kircher." 
The witness further testified that "upon William Haegele's death I 
collected $23,861, which was the net amount due under the policy, and 
distributed the money to the common stockholders and delivered the 
pro rata amount due on William Haegele's stock, pursuant to this 
letter of direction, to Martha Haegele;" that Martha Haegele never 
had the 3,443 shares of stock in her possession and that the stock 
certificates were still in the bank's possession. In respect to the 
shares of stock the witness further testified: "The bank had agreed 
to return the 3443 shares to William Haegele together with the stock 
that Mrs. Kirchner, a sister, had up as collateral with the Haegele 
Ice loan. They had agreed to return that collateral to the owners 
if I presented them with a certified copy of a resolution from the 
bookkeeper of the Lincoln Ice Company guaranteeing to indemnify the 
bank on the bond issue, In other words the Lincoln Ice Company were 
to be liable to the same extent as the Haegele Ice Company, the maker 
of those bonds, Q. Then did you indemnify them to that extent? 
A. I presented the certified copy of that resolution to the bank 
and gave them sixty days to return William Haegele's stock. 9. To 
you as trustee? A. Yes, to me as trustee, which they did not do." 
Harry [Henry] Schnitzer testified that on May 22, 1931, “we were 
called out to iwin Lakes where Mr. Haegele resided at that time 
because they were dividing some property up that my mother-in-law, 
Mrs, Kirehner, was interested in, When we got out there we got 
finished with dividing the property and Haegele stated at that time 
that he wanted this ice stock and all proceeds to be turned over to 
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his wife at that time, Martha Haegele, A document was drawn up at 
that time which I read because I believe my mother-in-law signed it 
at that time and we usually read practically everything she signed, 
He did state at that time, in fact he has stated that the insurance 
was turned over to his daughter and the only thing he had left, 
outside of the Twin Lakes property, was the stock which he wanted 
turned over to his wife, Q. I will show you Respondent's Exhibit 
No, 1, and ask you if that is a copy of the instrument that you 
mentioned? A. That is right, @. Did you see that signed by 
William Haegele? A. I saw it signed and I read it haters it was 
signed." Appellant's counsel did not cross-examine the witness save 
to show the relationship of Louise Kircher and the Schnitzers to 
William Haegele, WMrs, Sehnitzer testified that on May 22, 1931, "my 
uncle asked us to come over to his Twin Lakes home because he was very 
anxious to divide the property that the Haegele Ice Company owned 
and also to make arrangements for his wife, Martha Haegele, to receive 
the money due on the stock of the Haegele Ice Company. He said that 
his daughter was getting all of his life insurance policies and he 
wanted her to get whatever money was due on the stocks of the Haegele 
Ice Company. Q. He wanted her to get them, Who doyou mean by 
‘her'? A. Martha Haegele, his wife, Q. What was done? A, A 
paper was drawn up, which my husband read and my mother signed on 
May 22, 1931. Q@. I show you this document, Respondent's Exhibit 

No. 1, and I ask you to say whether this was the paper that was 
Signed? A. Yes, this is my mother's signature, * * * Mr, Matheny 
{attorney for appellant]: No cross examination." Appellant testified 
that on May 1, 1931, the 3,443 shares of stock of the Haegele Ice 
Company were “up as collateral at that time with the bank, together 
with his life insurance policies;" that she was the beneficiary ix 
the life insurance policies; that she knew her father owned the stock 
because it was up with the bank with the life insurance policies as 
collateral; that she did not know, personally, that the stock "was 

up with the bank," but she learned that fact after the death of 
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her father, 

Whether we decide the question involved in this appeal 
solely by interpreting the instrument dated lay 22, 1931, or by 
interpreting that instrument in the light of the oral evidence 
as to what transpired at the time of the execution of the instru=- 
ment, our decision of the question involved would be the same, viz., 
that William Haegele at the time in question divested himself of all 
interest in the stock in question and assigned his interest in the 
stock to his wife. To hold otherwise would be to defeat the plain 
intent of Haegele, We do not deem it necessary to decide whether 
the assignment is legal or equitable in its nature. "The doctrine 
is well settled, that courts of law will recognize and protect the 
rights of the assignee of a chose in action, whether the assignment 
be geod /law or in equity only." (Morris v. Cheney, 51 Ill. 451, 
454. See, also, Savage v. Gregg, 150 Ill. 161, 168.) Other cases 
to the same effect might be cited if it were necessary. That pro= 
bate courts have equitable jurisdiction in matters pertaining to 
the administration of estates, see the opinion of Mr. Justice Wilson 
in In re Estate of Kinsey, 261 Ill. App. 481, 487, where the rule 
is stated and cases are cited in support of it. 

In support of her argument that Haegele, by the instrument 
in question, merely intended to bring about an assignment of the 
stock to appellee in the future, appellant states in her brief: 
"While the stock was 80 deposited as collateral, David S. Horwich, 
the trustee for the corporation, proceeded to liquidate its assets 


and to distribute the proceeds, The pro rata portion due on the 
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during his lifetime, and efter his death, the cash accruing was 
paid to Martha Haegele on the theory that the stock had been assigned 
to her by the instrument above set forth including the proceeds of 
insurance on the life of William H, Haegele payable to the corpora- 
tion." (Italics ours.) The alleged fact stated in the italicized 
part of the foregoing is not sustained by the record, Turning to 





— J— 

asus 4 nod | 
Shee gidi st — setvaeup edt ebloch ew teritedW - 

yd zo ,Lfel .SS yall betabd snommatent edd gaulvenqredat yd yfeLloz 
eonebive Isto oft to tdgil odd ot Joomvaitent tadd galtteuqresat 
-wijenl ed to moltneexe odd Yo omit ot ts bertgensid Surin OF as 
geSiv ,osise oft od bivow bevioval aolteeup edd to nokeloob ame dnem 
ifs to tLoamti boteevih motteovp at omiy edd te eLegest metilkw vhdt 
edd at Seotstat eid bongices bas aolveoup ot Aoote edd nk saoustat 
atalq ods tseteb ot od bluow oetwiedte blod of). .etbw elds Abere 
aecddecw eblosh ot ytseegoen tL moe dem ob of .oleyesl to Jasiat 
entuicob el” .ousden abi at oldedinpe so Layel ab taomityhees '6ds 
ond tootorg bus extnyooes Litw wel to adumes dads gbelttor lew %at 
$nemngtees end todvede «notes at evedo,s 19 senglaas edt — 
Ac .ff1 ) ".ylno yhispe nb snd. wath bolo ed 
2ezso rodtO (,80L gfOL .LLI ORL qapenD »¥, enaved youl s: oe Wer 
~o7q Jatt sVisessoe otpw th YL betio od ddgim, Soo%to ome’ edad 
od gaintstreq erotism of aobtotbetavl eldetiepe evad ats edad 
noe LEW eoltenl ,M to moiatgo orld pee .sedatae to aolssitetntabs edt 
oter exit otoriw , EP .{0> .qad ffl Los ~Meeahl to ededal ou al mt 
_ «i Yo droqqia ak bette ers 20e89 bus bedstevat 

trsmurad est * yd ,olegesi Jedd inemugis tod to Vααιννν⏑ 
| adds to Jromig tees ag Juods guid of bebuedat Usxrem .sotteonp mt 
ms :YoLad tod mt aedase tisileaqs ,ommint odd at eolleqgs of algove 
eioiwioH 42 bived sierotetion a9 beddaogeb ©8 new aloote orld gLbaw” 
adezes ed of abLuphL ot bebsesarg aoltetogioo od 10% estas: end 

_ stbessong, ecit — 2 — 








we⸗ — * — etd — brs. — 
bengtees nsed baci Aoode add godt yrosdd odd a0 ofegesH sitisM of Staq — 
to abesoorg edd gatbwloat ad aoa tee. evoda, poner seeceihinelt mia 
—— edd of eldsysq olegest .H. — to et£l edd mo. eomssueat — 
bestoliatt odd at bedsia dost bogetts of tract —— — — — 






‘of yatnwT ,brocer eid YS bontstawe ton.2t aetegonen edd 20 dn 





ay 
the page of the record that appellant cites in support of the 
statement, we find that Horwich testified: "I had to pay over to 
William Haegele two dollars per share on the 3443 shares * * *, 
I paid that to him as a stockholder," It appears from the record, 
however, that Horwich, when he made the above statement, was referring 
to a time prior to the date of the execution of the instrument in 
question and when he, as trustee, was engaged in liquidating the 
corporation. He testified, as heretofore stated, that the corpora- 
tion was practically liquidated on May 1, 1931, that then "all the 
assets that remained were a few dollars that we were trying to 
collect on the accounts receivable." The instrument in question 
was not signed until May 22, 1931. 

The decision of a motion of appellee to dismiss this appeal 
was reserved to the hearing, The motion will be denied, 

The judgment of the Cireuit court of Cook county should 
be and it is affirmed, 

JUDGMENT AFFIRMED, 


Friend, P. J., and Sullivan, J., concur, 
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THE PEOPLE OF THE sate oF {LLINOYS 
ex rel, CHARLES HE f 








APPEAL FROM SUPERIOR 
Vv e = 


| v3 i PON OF COOK COUNTY, 
ltunielpal Corporstipa, | — IS 07 LAs 3* 
MR, JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 

The People, plaintiff, ex rel. Charles J, MacGowan, 
brought a mandamus suit against the Chicago Park District, a 
municipal corporation, defendant, seeking a writ of mandamus 
commanding defendant to pay to relator the sum of $500, which 
he claims is due him as the balance of his salary as superin- 
tendent of employment of the West Chicago Park Commissioners for 
the period from July 1, 1932, to April 30, 1933. After a trial 
by the court judgment was entered ordering that a writ of mandamus 
issue directed to the Board of Commissioners of the Chicago Park 
District commanding them to meet as the Board of Commissioners 
and to pass such legislation as may be necessary to provide for 
the immediate payment to relator of the sum of $500 and to do any 
and all things which may be necessary to be done to enable relator 
to be paid said sum by defendant. Defendant appeals, 

Plaintiff filed an appearance in this court and after 
defendant had filed its brief we allowed plaintiff, upon its motions, 
two extensions of time in which to file its brief, but it failed to 
file one, The able and experienced counsel of the relator has 
apparently abandoned the defense of the judgment, 

The petition, in substance, alleges the creation of the 
West Chicago Park Commissioners; the adoption of the Act relating 
to Civil Service in Park Systems and the creation of a Civil 
Service Board of the said Commissioners under said Aets; the 
adoption on April 27, 1927, by the said commissioners of a 
resolution appointing relator superintendent of employment of 
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the Board of West Chicago Park Commissioners for a period of six 
years at an annual salary of $6,000; the assumption of the duties 
of the position by relator on April 28, 1927; the adoption of a 
resolution on June 30, 1932, by said commissioners directing the 
Civil Service Board to place in effect on July L, 1932, a wage 
reduction of approximately ten per cent as to all employees except 
certain union employees whose wages had been previously reduced 
in the same proportion; that as a result of the said adoption 
relator's salary was reduced ten per cent for the period from July 
1, 1932, to April 30, 1933; that the West Chicago Park Commissioners 
did not pay relator his salary as provided in the resolution 
appointing him and that on April 30, 1933, they owed him $500, 
The petition then alleges the creation of the Chicago Park District 
and its coming into legal existence on May 1, 1934; alleges that 
relator requested the commissioners of the Chicago Park District 
to pay him the alleged balance due on his salary and their refusal 
to do so; alleges that as said superintendent relator was a municipal 
officer within the meaning of Section ll, Article 9, of the Illinois 
Constitution of 1870, and that his salary could not be reduced during 
his term of offices that he nad/ vested and property right in the 
same of which he was unlawfully and arbitrarily deprived by the 
unlawful act of the commissioners of West Chicago Park District; 
that the Chicago Park District has now and always had sufficient 
available funds cut of which to pay relator, 

The amended answer of defendant, Chicago Park District, is 
a lengthy one, but in our view of this appeal it is only necessary 
to refer to the parts of the answer wherein laches and estoppel 
are raised, The answer alleges that relator is guilty of laches; 
that he accepted the reduced salary from July 1, 1932, to April 
30, 1933, without protest, took no action against the West Chicago 
Park Commissioners to restore the salary; permitted saidcommissioners 
to go out of existence May 1, 1934, without making any demand on 
them or taking any action in reference to the salary; that after the 
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Chicago Park District came into existence on Way 1, 1934, relator 
waited until June 30, 1937, a period of three years, before filing 
this petition, and waited until November 30, 1937, before he caused 
summons to be issued; alleges that the petition sets forth no 

facts excusing failure to file the petition earlier or justifying 
the delay; alleges that since the occurrences in question the West 
Chicago Park Commissioners ceased to exist and were superseded by 
the Chicago Park District; that payment of the money claimed would 
ereate confusion and disorder and disarrange public service by reason 
of delay, lapse of years and change of circumstances; that conditions 
existing in 1933 in reference to the corporate structure of the West 
Chicago Park Commissioners have ceased to exist; that the action 
requested would cause confusion in the handling of funds of the 
Chicago Park District; that no demand was made by relator upon 
defendant prior to the filing of the petition; that no facts are 
alleged showing a legal duty of defendant to perform the acts sought 
to be performed nor by whom the acts requested should be performed 
and whether such acts can be legally performed by such persons; that 
defendant has no funds in its possession from which relator can be 
legally paid; that relator voluntarily accepted the reduced salary 
during the period in question and by his action he waived his right 
to said additional amount; that the resolution of June 30, 1932, by 
the West Chicago Park Commissioners requested and did not direct 

the Civil Service Board to put said wage reduction into effect; that 
relator was a member of the said Civil Service Board and its secre- 
tary; that at a meeting of the said board held on July 28, 1932, at 
which relator was present and acted as secretary, the letter from 
the commissioners and the resolution adopted by the commissioners 
requesting the wage reduction was read and the members of the said 
board, including relator, voted to enforce and put into effect the 
reduction as requested, and directed relator as superintendent of 
employment to put said policy into effect; that relator, as said 
superintendent, put said policy into effect, reducing the pay of 
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all employees, including relator, ten per cent; that during the 
period from July 1, 1932, to April 30, 1933, relator certified the 
pay rolls as to correctness, as required by the provisions of the 
Civil Service Act, showing the salaries of all employees, including 
his salary, in the amounts so reduced, and he certified to the 
correctness of the pay rolls in said amounts, 

A number of points are made and strenuously argued by 
defendant in support of its contention that the judgment of the 
trial court should be reversed, but in our view of this appeal it 
is only necessary to consider two of the points: (1) "The plain- 
tiff is guilty of such laches as bars his right to the relief 
sought." (2) "The plaintiff is estopped by his ow action from 
Claiming the monies alleged to be due him," These two points 
are so clearly meritorious that it is not difficult to understand 
why the relator abandoned the defense of the judgment, 

The West Chicago Park Commissioners ceased to exist on 
April 30, 1934, and on May 1, 1934, the Chicago Park District came 
into existence, Om April 28, 1927, the West Chicago Park Commis- 
sioners appointed relator superintendent of employment of said 
commissioners for a period of six years, at a salary of $6,000 
per year, The Civil Service Board of the said commissioners con- 
sisted of one James, who was also a Park Commissioner and president 
of the board; one Roehler, also a Park Commissioner, and relator, 
Relator was secretary of the Civil Service Board, On June 30, 1932, 
because of the great depression and the conditions resulting there- 
from, and in the interest of economy, the commissioners of the 
West Chicago) District passed a resolution requesting the said Civil 
Service Board to reduce the pay of all officers and employees ten 
per cent. On July 28, 1932, at a special meeting of the Civil 
Service Board, which was attended by James and relator, a resolution 
was presented to the said board reducing the pay of all officers 
and employees ten per cent, except in the case of certain union 


employees, who had had their pay previously reduced, James and 
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relator voted in favor of the resolution and it was passed. The 
resolution also directed relator, as superintendent of employment, 

to put the salary reduction into effect. The minutes of this 
meeting are signed by relator as secretary and upon the witness 

stand he admitted the correctness of the minutes, After the said 
special meeting relator proceeded to carry the resolution into effect 
and directed the department heads to reduce the pay of all employees 
ten per cent, Relator was head of the Civil Service Department and 
in such capacity reduced the salaries of all persons in his departe 
ment, including his own, ten per cent. He received and accepted 
Salary checks in the reduced amount for the balance of the period 

of his appointment, viz,, from July 1, 1932, to April 30, 1933. 

On each salary check was a statement to the effect that the check 

was payment in full for salary up to and including the date specified 
on the check, Relator accepted the checks in payment of his salary 
and indorsed and cashed them. In accordance with the requirements 

of the Act relating to Civil Service in Park Systems he certified 

to the correctness of the pay rolls of the Park District, which pay 
rolls included his own salary in the reduced amount, The instant 
suit was not filed until June 30, 1937, which was three years and 

two months after the West Chicago Park Commissioners had ceased to 
exist. uring the period in question relator took no legal action 

in regard to his pay. It would be difficult to imagine a stronger 
ease of laches and estoppel against a relator than is present in 

the instant suit. We have heretofore passed upon several cases 
(People ex rel, Mulvey v, City of Chicago, 292 Ill. App. 589; 


Anderson v, Sanitary Dist, of Chicago, 304 Ill. App. 259, abstract 
opinion) in which we held that the demands made upon certain 


municipal corporations were so unconscionable in their nature that 
the 4ssuance of the writ of mandamus would work a grave injustiice 

to the said corporations, In our opinion the instant claim is 

far more unconscionable than were the claims in the Mulvey and 

Ander cases 

ee 2 judgment of the Superior court of Cook county is reversed, 


JUDGMENT REVERSED, 
Friend, P. J., and Sullivan, J., concur, 
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UR, JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 

Plaintiff filed an action of forcible detainer against 
defendant, The case was tried by the court without a jury and 
there was a finding that defendant was guilty of unlawfully withe 
holding from plaintiff the possession of the premises and that the 
right to the possession of the premises was in plaintiff, Defendant 


appeals from a judgment entered upon the finding. 

Defendant obtained possession of the premises under a 
written lease dated December 14, 1938, for a term of one year 
beginning January 1, 1939, and ending December 31, 1939, ata 
rental of $25 per month from January 1 to March 31, and $50 per 
month from April 1 to December 31, 1939. The premises consist of 
certain vacant lots, and the lease provides that they were to be 
oeecupied by defendant for the sale of used automobiles, 

We do not often find an appeal so devoid of merit as the 
instant one, Defendant's counsel constantly objected to questions 
put by plaintiff's attorney, and it was difficult to obtain from 
defendant's counsel the theory of the defense, After a eareful 
reading of the transcript of the evidence we find that defendant's 
counsel made two points in support of his contention that there 
should be a finding for defendant. The first was that the written 
lease between the parties was mot admissible because it violated the 
statute of frauds. There was not the slightest merit in the point 
and it has not been urged in this court. The second point urged was. 
that plaintiff's evidence showed that a holdover tenancy had been 
created in favor of defendant, That point was also without the 
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slightest merit and has not been urged here, Defendant, after he 
had been served, on December 3 or 4, 1939, with a notice to vacate, 
attempted to create a hold-over tenancy by mailing to plaintiff a 
eheck on which he had indorsed: "Payment for rent of lot at 4747 
W. Madison St for month of January 1940," but plaintiff refused to 
accept the check and immediately returned it by registered mail to 
defendant. Defendant refused to receive the registered letter and 
it was returned by the post-office department to the sender, plain- 
tiff. In the trial court, defendant's counsel, in support of his 
argument that a hold-over tenancy had been created, made the far- 
fetched point that plaintiff had failed to tender to defendant in 
open court the check and therefore a hold-over tenancy had been 
created, Defendant in this court contends: (1) "Where premises 
have been leased to a prospective tenant, who is unable to obtain 
possession by reason of a former tenant holding over after his term 
expired, the right to maintain the action vests in the new tenant 
alone," and (2) that it was “incumbent on the plaintiff to prove 
that the defendant was in actual possession of the premises at the 
time the suit was instituted." Neither of these points was urged 
or presented in the trial court and under tihe settled rule they 
cannot be raised here for the first time, We may say, however, that 
there is no merit in either point. There was no evidence that a 
lease was ever made by plaintiff to a prospective tenant. The only 
basis for point (1) is the testimony of defendant that in 1940 he 
called up the home telephone of plaintiff and plaintiff's wife told 
him that they had rented the place, in November, to someone else, 
and that on December 3 or 4, 1939, plaintiff told him that he had 
rented the place to someone else, The burden of proof was on 
defendant to show that someone other than plaintiff was entitled to 
the possession of the premises at the time of the commencement of 
this action, and his testimony utterly fails in that regard, As 
plaintiff argues, even if this testimony of defendant were believed, 


and if it were assumed that plaintiff had rented the premises to 
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-3- 
someone other than defendant, such tenancy might have commenced 
at a later period than the time of the commencement of this action. 
The trial court, in view of the character of the defense, might 
well have refused to believe this testimony of defendant, His 
attempt to create a hold-over tenancy after he had been served with 
a notice to vacate tends to show that he would resort to any exped= 
ient to hold possession of the premises, Point (2) is a beld cone 
tention, in view of the fact that defendant's counsel, in the trial 
court, argued that defendant was a hold-over tenant. Furthermore, 
defendant took the stand in his own behalf and his able and adroit 
counsel failed to ask him a single question on the subject as to 
who was in possession of the premises at the time of the commence= 
ment of the suit, or at the time of the trial. As plaintiff's 
counsel argues, the manner in which this suit has been fought is 
a strong circumstance tending to show that defendant is still in 
possession, As the trial court stated, the defendant would not be 
defending the suit if he were not in possession of the premises, 
The defense to plaintiff's suit has been a technical one 
from the start of the proceedings, There is no merit in this appeal 
and the judgment of the iunicipal court of Chicago is affirmed, 
JUDGMENT AFFIRMED, 


Friend, P. Je, and Sullivan, J., concur, 
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MABEL C, WEIDEMANN, | 
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JOHN S, VAN LOAN, ELSIE M. 
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MR, JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT, 
By this appeal respondents John Van Loan, Elsie M,. Van 

Loan and Ivor Jeffreys, seek to vacate an order entered upon the 
amended petition of Lena Akerberg, directing them to account for 
rents collected during the statutory period of redemption, Her 
petition was filed in the Superior court in this cause, which was 
& foreclosure proceeding entitled Weidemann v, Anderson, No. 573653. 

Lena Akerberg's amended petition alleged substantially that 
she was the holder of a $500 bond secured by the trust deed foree 
closed in this causes that on February 28, 1933, Milton Johnson was 
appointed receiver to collect the rents and make disbursements with 
referenee to the property foreclosed herein; that on Aygust 10, 1936, 
a decree was entered confirming the master's report of sale and dise 
tribution, which said decree also ordered that a deficiency judg- 
ment for $33,253.98 be entered in favor of the plaintiff successore 
trustee, that “the Receiver heretofore appointed in this cause be 
continued with all the rights and powers heretofore vested in and 
conferred upon him" and that “all moneys collected by and accrued 
to the said Receiver until the expiration of the statutory period of 
redemption be applied *** toward the payment of the deficiency;" that 
“Yon the first day of September, 1936, John S. Van Loan and Elsie M. 
Van Loan presented *** their sworn petition in and by which *** they 
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— 
stated to the court that they had acquired the equity of the 
property herein foreclosed and subsequently did redeem such 
property from the foreclosure sale *** and because of said redempe 
tion they asked the court for an order directing the Receiver, 
Milton Johnson, to turn over possession of said premises to them 
immediately;" that “by virtue of said sworn petition and statement 
of facts therein contained, namely, that a redemption had been made 
by said John 5S, Van Loan and Elsie M,. Van Loan, an order was entered 
on the aforesaid first day of September 1936 *** requiring the 
Receiver to surrender immediate possession to said John S,. Van Loan 
and Elsie li, Van Loan, and directing the said Receiver to file his 
final account and report within fifteen * # # days, said order of 
September 1, 1936, finding as a fact from the sworn petition of the 
said John S. Van Loan and Elsie . Van Loan that they had redeemed 
said property from the foreclosure sale heretofore held in connection 
with the above proceeding;" and that “in accordance with said order, 
said Receiver Milton Johnson, did on the 29th day of September, 1936, 
file his final report and account for the period from March 1, 1935, 
to September 2, 1936, and did also turn over possession of said 
premises to said John 5, Van Loan and Elsie M. Van Loan, by virtue 
of the order heretofore entered on the lst day of September, 1936." 
In her amended petition Lena Akerberg further alleged that 
an examination of the records in the office of the Recorder of Deeds 
of Cook county, as well as the files in this cause, disclosed that 
on July 31, 1936, the master, pursuant to the decree of foreclosure 
and sale theretofore entered in this cause, sold the property involved 
te one Ivor Jeffreys, to whom he issued a certificate of sale on the 
same day, which certificate was recorded August 14, 1936; that there~ 
after on May 4, 1938, there was issued to Ivor Jeffreys, purchaser at 
Said sale, a master's deed, which was recorded on May 5, 1938; and 
that said Ivor Jeffreys became the owner of said premises by virtue 


of said master's deed, 
The petition then alleged that no redemption of this 
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property was ever made by John S&S, Van Loan and Elsie M. Van Loan 
or by any other person or persons and "fhat a fraud was perpetrated 
upon this honorable court by the petition of John 5S. and Elsie li, 
Van Loan fraudulently representing to the court that they had re~ 
deemed said property from foreclosure sale heretofore held in the 
above entitled cause and that by virtue and because of said fraudu- 
lent representations to this honorable court, the order of the lst 
day of September, 1936, was procureds" that "because and by virtue 
of the fraudulent misrepresentation that said property had been 
redeemed by John S, Van Loan and Elsie Mi, Van Loan, the Receiver, 
Milton Johnson was on the 29th day of September, 1936, ordered to 
turn over the sum of One Hundred Forty-Five ($145.00) Dollars, to 
said John 8. and Elsie M. Van Loan and also the court was induced 
to order the balance on hand as shown by the Receiver's final report 
and account after the deduction of Receiver's fees and attorney's 
fees in the sum of Three Hundred Fifteen ($315.00) Dollars [paia] 
on taxes delinquent against said property, which said payments were 
made after foreclosure sale and contrary to laws;" and that "no 
report and account has been filed in this cause for the period from 
the 2nd day of September, 1936, to the 3lst day of October, 1937, 
the end of the statutory period of redemption as provided for in the 
order entered on the 10th day of August, 1936." 

The petition concluded with the prayer that the order of 
September 1, 1936, be vacated; that the Van Loans file within ten 
days their account and report for moneys collected by them from 
September 2, 1936, to October 31, 1937, when the period of redemption 
expired; that the Van Loans "reimburse this estate for the benefit of 
your petitioner and other bondholders similarly situated in this 
cause, the said sum of One Hundred Forty=Five ($145.00) Dollars, 
fraudulently procured from this court by order of September 1, 19363" 
that the Van Loans and Ivor Jeffreys or one or either of them "be 


directed to turn over to this honorable court the sum ef Three Hundred 
Fifteen ($315.00) Dollars, which this honorable court was induced to 
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pay on delinguent taxes as aforesaid, by virtue of the misrepresentation 
set forth in the petition of John 5. Van Loan and Elsie M, Van Loan, 
heretofore referred to;" and that “upon the filing of such account and 
the turning over of all the aforesaid moneys, that this court might 
enter an order distributing same to the parties so entitled to same, 
among which is your petitioner,” 

Respondents filed a motion to dismiss the Akerberg amended 
petition, averring that it stated "no cause of action" against them, 
that the trial court was without jurisdiction of either the subject 
matter of the petition or of said respondents, and that petitioner was 
guilty of laches, The court having denied the motion to dismiss, 
respondents elected to stand upon said motion, The order from which 
this appeal is taken directed “that John s. Van Loan and Elsie M. Van 
Loan and Ivor Jeffreys, or either of them, file with this court within 
10 days from the date of this order, their account and report for moneys 
received, collected or accrued to their benefit and disbursements made 
by them for the period from the 2nd day of September, 1936, the date to 
which the Receiver, Milton Johnson, has accounted, to the 3lst day of 
October, 1937, the end of the statutory period of redemption," 

Respondents’ theory as stated in their brief is "that the 
court was without jurisdiction and that petitioner was guilty of gross 
dtsches;" and that "the amended petition showed no cause of action 
against the respondents or any of them." 

Petitioner states her theory as follows: "“lhere all necessary 
steps have been taken to make possible the application of rents collected 
during the period of redemption, in reduction. of a deficiency judgment 
the right to said rents being established by the trust deed and the 
deeree, the discharge of the receiver and turning over of possession to 
redeeming defendants does not affect the right to have said rents 
applied on said deficiency, And where the order discharging the re» 
ceiver and turning over possession was obtained by fraud, and without 
notice, so far as the record shows, the rights established by the decree 
remained unaffected by said order fraudulently obtained," 


Was the order of September 1, 1936, removing the receiver 
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and directing him to turn over the foreclosed premises to the ree 
spondents John S,. Van Loan and Elsie KX, Van Loan procured by fraud? 
That fraud was perpetrated on the court to secure the entry of this 
order must not only be conceded but it is admitted on the record, 
By their motion to dismiss the amended petition of Lena Akerberg ree 
spondents admitted all the facts well pleaded therein, But they argue 
in effect that the fraud indulged in by them is not the kind or char~ 
acter of fraud that may be held to vitiate the order removing the re» 
ceiver, We think that it is and that such order was void from the 
date of its entrys 

Just what is the situation presented? Ivor Jeffreys is an 
attorney, He was not a party to the foreclosure proceeding, He pure 
chased the property involved for $5,000 at the foreclosure sale and 
received the master's certificate of sale. The decree of /ugust 10, 
1936, confirming the master's report of sale and distribution, ordered 
a deficiency judgment of $33,253.98 entered in favor of the plaintiff 
successor=trustee, The decree also ordered that the receiver, who had 
been theretofore appointed and who was in possession, continue in 
possession of the premises until the expiration of the period of redemp= 
tion and that the net income received by him from said property be 
applied to the payment of the deficiency judgment, The receiver con» 
tinued in possession of the premises until he was ordered to turn over 
the possession of same to the Van Loans on September 1, 1936, This 
order was procured by the Van Loans by the fraudulent representation 
in their petition that they had redeemed the property from the fore» 
closure sale, Thereafter, at the expiration of the period of redemption, 
the master's deed was issued to Attorney Ivor Jeffreys, the purchaser 
at the foreclosure sale, which demonstrated conclusively that the 
property had not been redeemed by the Van Loans or any one else, The 
record discloses that Ivor Jeffreys as the attorney for the Van Loans 
procured the entry of the order of September 1, 1936, removing the re~ 
ceiver and turning the property over to the Van Loans, Upon the hearing 
on respondents’! motion to dismiss the Akerberg amended petition, 
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Attorney Jeffreys, who represented the Van Loans as well as himself 

in the trial court in the instant proceeding and is the attorney for 
all the respondents on this appeal, made the following statement: 
"Counsel has introduced a petition here on the part of the Van Loans to 
turn the property over to them, upon which an order was entered that 
the property be turned over to them and that the receiver be dis» 
charged, *** Although I did not present that petition, I sat in the 
back part of the room, *** JI didn't present the petition but I heard 
it. I was in court." This statement was made despite the fact that 
the record shows that on the reverse side of the order of September 1, 
1936, removing the receiver upon the Van Loan's petition of the same 
date, appears the name “Ivor Jeffreys" as solicitor for the Van Loans, 
This being so it is fair to assume that Attorney Jeffreys not only pre~ 
pared said order but that he prepared and presented the petition upon 
which it was predicated, When that petition was sworn to by the Van 
Loans they knew that it was false since they had not redeemed the 
property. ‘when Ivor Jeffreys, their attorney, prepared and presented 
that petition, he knew that the Van Loans had not redeemed the property 
from the foreclosure sale, If they had, necessarily he must have known, 
Since he was the purchaser at the master's sale, and received the 
master's certificate and the money paid to redeem would have been ree 
ceived by him, 

When the petition of the Van Loans containing the sworn false 
and fraudulent allegation that they had redeemed the property was 
presented to the court, they thereby asked the court to take jurise 
diction over them and the subject matter of their petition, Had the 
true state of facts been presented to the court the Van Loans would 
have had no place in this proceeding, They induced the court by their 
fraudulent petition te take merely colorable jurisdiction over thom, 
Having done so, any order secured by them was a nullity, An order, 
judgment or decree obtained by fraud will be set aside by a court of 
equity at any time, Where, as here, the — to dismiss admits the 
fraud alleged in the amended petition, it is mandatory on the court to 
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vacate and set aside the order procured by fraud upon the court and 


the bondholders, In passing upon a somewhat similer situation in 


Reisman v, Central Mfg, Dist, Bank, 296 Ill. Apps 61, this court 
said at pp. 66 and 673 


"It is next urged by petitioners that a judgment or decree 
obtained by fraud will be set aside by a court of equity at any time, 
and where the motion to strike admits the fraud, it is mandatory upon 
the court to vacate and set aside the order thus procured, The 
petition herein alleges facts which constitute fraud and the authori~ 
ties in this state and elsewhere have consistently approved the maxim 
that fraud vitiates every transaction into which it enters and is 
applicable to judgments so procured. In Nelson v, Rockwell, 14 Ill. 
375, it was held that (p. 376) ‘a fraudulent judgment is void in 
equity as it regards the party defrauded, and cannot therefore pre— 
elude the exercise of equitable jurisdiction.! 


"In Elting v, First National Bank, 173 Ill, 368, it was 
said (p. 391): ‘When a judgment has been obtained by fraud, it is 


@ mere nullity, and it may be attacked on account of the fraud in 
a collateral proceeding, and equity has jurisdiction to cancel and 
set aside such a judgment,' 


"In Moore ve Sievers, 336 Ill. 316, the court (pe. 322) 
reiterated the rule as follows: ‘A court of equity has always the 
power to grant relief against judgments and decrees obtained by 
fraud and this power will be exercised to prevent the enforcement 
of a judgment or decree which is against conscience *** (Farwelj 


Great Western ——— Cog, 161 Ill. 5223 E rs 
173 Ill. 368; Atlas Nat, Bank v, More, 152 Ille 20 Ming ve 
e 267 Ill, 20.) 

"In 30 W 111 U. S. 640, the court gave its 
approval to this deetrine as follows: ‘The most solemn transactions 
and judgments may, at the instance of the parties, be set aside or 
rendered inoperative for fraud *** The Court of Chancery is always 
open to hear complaints against it, whether committed in pais or in 
or by means of judicial proceedings. In such casesthe court does not 
act as a court of review, nor does it inguire into any irregularities 
or errors of proceeding another court; but it will scrutinize the 
conduct of the parties, and if it finds that they have been guilty of 
fraud in obtaining a judgment er decree, it will deprive them of the 
benefit of it, and of any inequitable advantage which they have 
derived under it.'" 


It cannot be questioned that the decree of August 10, 1936, 
which directed the entry of the deficiency judgment, was a final 
determination of the right of the plaintiff successor-—trustee, to 
have the rents and profits which accrued from the property during the 
entire period of redemption applied toward the payment of said defi~ 
ciency judgment. This was true, even though the owners of the equity 
had actually redeemed the property. The order of September 1, 1936, 
removing the receiver and turning the possession of the premises over 
to the owners of the equity, did not, as respondents contend, authorize 
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the Van Loans to convert the rents and profits received from the 
property to their own uses and purposes, That order could not have 
intended any such result, In our opinion, assuming that the Van Loans 
had in fact redeemed the property, the only effect of the order of 
September 1, 1936, was to supplant the receiver by the Van Loans as 
the collecting agency of the rents, obligated just as the receiver 

was to account for said rents to the successoretrustee for the benefit 
of all of the bondholders, 

Respondents invoke the doctrine of laches as a bar to the 
relief sought by the petitioner, Lena Akerberg, This doctrine has no 
application where the party acts diligently and within a reasonable 
time after the facts upon which the fraud is predicated have been dis- 
closed, “However great the lapse of time, laches is not imputable to 
a party who had no knowledge of a judgment against him and it is only 
required of him to be diligent in seeking relief after he has notice 
of it." Cummer_v, Cummer, 283 Ill. App. 220. We are in accord with 
the finding of the trial court that the petitioner was not guilty of 
laches, In any event parties who combine together, as did the re— 
spondents here, for the purpose of fraudulently procuring an order from 
the court, are precluded from relying on laches in a court of equity. 
(Messic » 292 Ill. Apps. 69; Greenman v, Greenman, 107 Ill. 404.) 

We are impelled to hold that the trial court did net err in 
entering the order from which this appeal is taken; that said order 
directing an accounting by respondents merely enforced the rights of 
the bondholders as established by the deeree of fugust 10, 1936; and 
that those rights remained unaffected by the void order of September l, 
1936, procured as it was by the respondent attorney Ivor Jeffreys upon 
the fraudulent sworn petition of the other respondents, 

For the reasons stated herein the order of the Superior 


court is affirmed, 
ORDER AFFIRMED, 


Friend, P. Je, and Seanlan, J., concurs 
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é 
MR, JUSTICE SULLIVAN DELIVEED THE OPINION OF THE COURT, 
This appeal by defendants, Thomas Jones and Ellen Jones, 


Ve 


THOMAS JONES and 


seeks to reverse a decree entered December 15, 1938, which ordered 
the foreclosure of a mechanic's lien upon the complaint of plaintiff, 
Harold Purnell, doing business as the Purnell Stucco Recoating Co, 
No brief has been filed by plaintiff, 

Plaintiff's unsworn complaint filed June 24, 1938, alleged 
that he is engaged in the business of recoating stucco buildings; 
that June 11, 1936, defendants “authorized, permitted and directed" 
Vance and Gormley to order from him the necessary labor and materials 
to “dash-coat" the residence and garage of defendants at 918 Belleforte 
avenue, Oak Park, Illinois; that subsequently he submitted a written 
proposition to defendants to do the work for $175, which they orally 
accepted, and that they approved and accepted the work when it was 
completed on July 18, 1936; that when the contract was entered into 
July 11, 1936, when the work was being done, when it was completed 
on July 18, 1936, and when the complaint was filed June 24, 1938, 
defendants were the owners in fee simple of the premises in question; 
and that on January 3, 1938, plaintiff filed a claim for a mechanic's 
lien and that he was entitled to a decree foreclosing his lien, | 

Defendants' answer denied that July 11, 1936, or at any 
other time they applied to plaintiff or authorized or permitted or 
@irected Vance and Gormley to apply in their behalf to plaintiff to 
furnish the necessary labor and material alleged in the complaint; 
that plaintiff ever submitted to them any proposition in writing 
covering said work; that on July 11, 1936, or at any other time they 
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ee 
orally or otherwise accepted plaintiff's proposition to do the 
work; that at the time said contract was alleged to have been 
entered into or at the time said work was alleged to have been 
performed they were the owners in fee simple of the premises involved; 
that they at any time accepted the work alleged to haye been performed 
by plaintiff in compliance with said contract or that they promised to 
pay $175 for this work; or that they acknowledged at any time that 
the work and material in question was furnished for them, 
The answer then averred that plaintiff did request defendant 
Thomas Jones to pay him $175, but that such demand was made upon him 
for the first time approximately one year after the work was done; 
that defendants refused to pay said bill; that on October 28, 1937, 
sult was instituted by plaintiff against defendants on this same claim 
before a justice of the peace in Oak Park, Illinois; and that after 
a full hearing on the merits in that action plaintiff took a nonsuit 
on November 19, 1939, because of his failure to sustain his claim, 
Plaintiff testified that "he had been acquainted with 
Vanee and Gormley for some time and had done business with them, 
and that in July 1936 Vance gave him an order to do the work in 
question on the premises in question and stated that he would pay for 
the work when the house was sold;" that “he did the work and that the 
reasonable price therefor was $175 and that he had not been paid for 
itj;" and that he “knew Vance was not the owner of the premises," 
On crosseexamination plaintiff stated “that he did not 
communicate in any way with Jones relative to the work until about 
a year after the work was completed, when he heard that the building 
was sold, and then by telephone asked defendant to pay and defendant 
refused;" that he “had never met Jones or talked with him or 
corresponded with him or contacted him in any way until said last 
mentioned time; that he made no inquiry as to Jones; that he did 
not investigate the title to the premises and did not know whether 
or not Jones was the owner of record of the premises when the work 
was done; that he trusted Vance and Gormley * * * that he entered 
the charge on his books against Vanee and Gormley; that he sent 
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repeated statements of this account to Vance & Gormley in their 
names **#* that neither of the defendants was present at the time 
when he had his purported talk with Vanee relative to this work," 

Plaintiff introduced in evidence a certified copy of a 
deed to this property from Gladys J, Marx to defendants dated June 
26, 1936, and recorded in the office of the Recorder of Deeds of 
Cook County, July 22, 1936. 

William Vance, testifying in plaintiff's behalf, stated 
that “in 1936 he was a member of Vance & Gormley, real estate 
brokers;" that “he had known Thomas Jones, one of the defendants 
for some time;" that "he took Jones out to view the property in 
question and afterwards sold it to him;" that "the property needed 
restucco work and painting on the outside;" that Jones told him to 
have this work done; that he "talked with plaintiff Purnell in July 
1936 and ordered the work to be done and was to be paid for when the 
house was sold;" that “the work was finished by plaintiff on July 18, 
1936," and that “Jones bought the property for resale," 

On cross-examination Vance testified that Jones told him to 
‘have the work done when he and Jones were at the building and at that 
time Jones had not signed the contract for the purchase of the 
property; that “under the contract Jones was to place a mortgage of 
$5,500 on the premises;" and that he "told Jones that the FHA would 
not make the loan unless some restuccoing and repainting was done;" 
that "after Jones told him to have the work done Jones signed a con= 
tract for the purchase of the premises, which was dated May 23, 1936; 
that he "was not the owner of the premises but was the broker for ‘ 
one Marx3" that "the contract provided for a broker's commission to 
be paid by seller to Vance & Gormley *** in the amount fixed on the 
Chicago Real Estate Board's schedule of commissions;" that Jones 
paid him $200 on the contract; that on August 1, 1936, Jones paid 
him $100 more; that “on 'final settlement sheet' dated September 9, 
1936, on premises in question, defendant Jones received check for 


$643,25, brought to nim by Vance as the balance of the loan of 
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$5,500 and defendant indorsed same and turned it over to Vanee for 

delivery to Marx;" that the witness "did not deliver said check to 

Marx but retained $60 of this check and delivered to Marx his check 
for $583.50;" that he and liarx had trouble as to the amount due the 
latter; and that he "kmew that Jones paid Marx an additional sum of 
$369.47 on Mareh 18, 1937, before he was able to obtain possession 

of the premises," 

During the course of Vance's testimony plaintiff identi— 
fied certain exhibits which defendants later introduced in evidence, 
The first of these exhibits was a statement sent by plaintiff to 
Vance & Gormley for $175 covering the cost of the work in question, 
Defendants! Exhibit 2 was their contract for the purchase of the 
property in which the price was fixed at $5,800, $300 of which was 
te be paid in cash and the balance by way of a loan of $5,500. 
Defendants! Exhibit 3 was the receipt given by Vance & Gormley to 
Jones for the $200 paid to Vance on the contract of purchase, This 
receipt recited that such payment was deposited on the purchase price 
of the premises "to be returned if contract of sale is not con= 
summated in thirty days." 

The following agreed statement as to the testimony of 
defendant Thomas Jones is quoted from the record: “He denied that 
he was the owner of the premises in question at or before the time 
the work in question was done; denied that he at any time had directed 
er authorized Vance to have the work in question done, or ever had any 
notice or knowledge that Vanee had purported to have the work done for 
defendants or as their agent; denied that Vance was his agent; he 
iatended to resell the place; he had been out to the place before he 
signed the contract and saw the condition of it; Vance stated that he 
would arrange for the mortgage with the FHA; at that time Vance told 
him that the FHA would require some stucco work to be done, to which 
Jones said nothing; that Vance told him he would have the work done 
but nothing was said about Jones paying for it or that it would be 
charged to Jones; that he knew the work was going on and saw the same; 
that he did not at any time inquire of Vance as to how Vance had 
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procured the premises to be restuccoed nor as to who did the work 
and said that he never received any notice of any kind from the 
plaintiff of his intention to do the work or that he had done the 
work or that he was looking to Jones for payment of the work until 
about a year after the work was completed, when plaintiff called him 
on the telephone and asked him to pay, and he declined to pay. He 
knew that Vance expected to resell the premises upon the usual 
commission." 

The only question raised by the pleadings and necessary 
to be determined from the evidence was that of agency. ‘When Vanee 
of Vance & Gormley, the real estate brokers, entered into the contract 
with plaintiff for the performance of the work involved, did he do 
so as the authorized agent of defendants? There is no evidence in 
the record that even remotely tends to show that plaintiff relied 
upon any relationship of agency between Vance and the defendants at 
the time that he entered into the contract with Vance ahd performed 
the work, 

According to plaintiff's testimony Vance, whom he knew, 
came to him, ordered the work done and said he would pay for it when 
the building was sold. Vance also testified that he ordered the work © 
done and that it was to be paid for when the building was sold, 
Jones's name was not mentioned by Vance to Purnell. Plaintiff testi- 
fied that he did not know Jones, had never heard of him and that he 
never had any business dealings with him. So far as plaintiff was 
concerned Jones was not in existence. Having made no investigation 
of the title to the premises he did not know whether Jones owned the 
property or had any interest in it, If he had investigated the title 
he would have found that Jones was not the owner of record of this 
property when the contract was made with Vance or when the work was 
completed July 18, 1936, the deed to defendants not having been 
recorded until July 26, 1936. Purnell charged this job on his books 
to Vance & Gormley and to them alone and he thereafter sent out state= 
ments to them requesting payment and to them only. He stated that he 
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trusted Vance & Gormley and that he did not communicate with Jones 
in any manner “until about a year after the work was completed," 

The only evidence in the record upon which plaintiff 
relied to establish the fact that Vance was the agent of Jones in 
this transaction was the testimony of Vance that when he took Jones 
out to look at the property the latter told him to have "this work 
done," At that time Jones had not entered into the contract for 
the purchase of the property and, even after he had signed the con= 
tract of purchase, the consummation of the deal was contingent upon 
the acceptance by the then mortgagee of payment of the outstanding 
mortgage indebtedness in a reduced amount and the procurement by ~ 
defendants of a FHA loans 

It is clear from plaintiff's own testimony that he told 
Mr. Vance as the agent of Vanee & Gormley that he trusted Vance & 
Gormley, that he extended the eredit to Vanee & Gormley and that he 
looked solely to Vanee & Gormley for payment, We think it was only 
as an afterthought and for some reason not apparent from the evidence 
that more than a year after the work was completed he sought to 
impose this obligation upon defendants, In our opinion plaintiff 
failed utterly to show any liability on defendants' part. 

The decree in this cause, which awarded a sale of the 
premises in question, was entered without notice to defendants er 
their counsel and in their absence on December 15, 1939, and defend 
ants' attorney had no knowledge of its entry until January 10, 1940, 

On March 8, 1940, defendants presented a verified petition 
for leave to file a bill of review on the ground of "newly discovered 
evidence coupled with fraud." Said petition contained the following 
among other pertinent and material allegations: 

"And your petitioners further represent, that since the 
rendition of said deeree, your petitioners have discovered new 
matter of consequence in said cause, and particularly, that prior 
to the filing of the said claim for lien, the said plaintiff had 
executed and delivered to the Chicago Title & Trust Company a 


general waiver of the lien prayed for in said bill and awarded by 
said decree; that said waiver was addressed 'To all whom it may 


concern;' that a photostatic copy of waid waiver of lien is hereto 
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27 
attached, marked Exhibit A and hereby made a part hereof, 


“And your petitioners state that they did not know of 
said waiver of lien and could not by reasonable diligenee have 
known of it, so as to make use thereof in the said cause, previous 
to and at the time of the pronouncing of said decree, That your 
petitioners had never heard of the plaintiff herein at any time 
until one year after the work was completed, when plaintiff 
demanded payment of them; that several months thereafter, plain- 
tiff sued petitioners and after hearing, took a nonsuit. That 
thereafter, on January 3, 1938, plaintiff filed his claim for lien 
in the office of the Clerk of the Circuit Court of Cook County 
but that no notice thereof came to petitioners until, to-wit, the 
25th day of January, 1938, by opinion of the Chicago Title & Trust 
Company. That thereupon defendants served a thirty day demand 
pursuant to statute, on plaintiff to file his bill herein; that 
prior to said Chicago Title & Trust Company opinion, petitioners 
had never had any notice of any claim for lien by plaintiff, 


"That petitioners were informed on, to-wit, Miarch lst, 
1940, by their atiorney, that he had discovered that a waiver of 
said lien had been executed and delivered by plaintiff to the 
Chicago Title & Trust Company, And your petitioners are advised 
that the said new matter is conclusive in nature and effect upon 
the rights of the plaintiff hérein." . 


Exhibit "A" referred to in the petition is as follows: 


“July 29, 1936. 
"TO ALL WHOM IT MAY CONCERN: 


“Whereas, we the undersigned, Purnell Stucco Recoating 
Cos, have been employed by Thomas Jones to furnish labor and 
material for stucco work for the building known as 918 Belleforte 
Ave., Oak Park, Ill. 


"NOW, THEREFORE, KNOW YE, That We the undersigned for 
and in consideration of One Hundred and Seventy-five and no/100 
Dollars, and other good and valuable considerations, the receipt 
whereof is hereby acknowledged, do hereby waive and release any 
and all lien, or claim or right to lien on said above described 
building and premises under the Statutes of the State of Illinois 
relating to Mechanics' Liens, on account of labor or materials 
or both, furnished or which may be furnished by the under signed 
to or on account of the said for said building or 
premises, 


"Given under hand and seal this 29th day of July 
A. D. 1936. 


"PURNELL STUCCO RECOATING CO, (Seal) 
"H, D. Purnell (owner) 
"Exhibit 'A',® 
The trial court peremptorily denied defendants' petition 
for leave to file the bill of review, We think that the court 
erred in so doing. Since the defendants were not guilty of laches 


under the facts alleged in their petition, they should have been 


allowed to file their bill of review. The waiver of lien, which 
was set forth in and made a part of the petition and the bill of 
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review, was executed ines sual and delivered by plaintiff to the 
Chicago Title & Trust Company on July 29, 1936. This new evie 
dence was conclusive and constituted a complete defense to plain~ 
tiff's claim. The waiver was general and ran "To all whom it may 
concern," It contained no conditions or limitations. It expressly 
described the lien involved here and expressly waived it. It named 
the parties and specifically described the premises in question, It 
was under seal and acknowledged payment in full of the specific sum 
claimed in this case, This waiver furnished an absolute defense to 
any claim plaintiff might have had against the defendants or anyone 
else by reason of the performance of the work upon which the instant 
Claim is based, Although the trial court erred in refusing to 
grant defendants! petition for leave to file their bill of review, 
it would serve no useful purpose to remand the cause on that 
account, 

For the reasons stated herein the decree of the Circuit 
court is reversed and plaintiff's complaint is dismissed for want 
of equity. 

DECREE.REVERSED, PLAINTIFF'S 


COMPLAINT DISMISSED FOR WANT OF 
EQUITY. 


Friend, P. Je, and Seanlan, J., concur, 
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STATE OF ILLINOIS ny NIN 
\ \ * 
APPELLATE COURT aN Cary 
FOURTH DISTRICT (A)! 4 
May Term, A. D. 1940. : —* 
Term No. 1 Agenda No. 1. 
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EAST ST. LOUIS & INTERURBAN 
WATER COMPANY, 
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Appelient. 
Dady, J. 

Plaintiffs recovered a judgment for $476.00 and 
costs on a verdict of a jury in a tort action ceoinst-d@fendant, 
from which judgment defendant appeals. 

Plaintiffs owned a brick house and lot in East 
St. Louis, abutting on a public alley. In March 1938, defendant 
installed a water main in and slong this alley, and in so doing 
dug a trench about twenty-four inches wide and about five feet 
deep. The inner edge of such trench was about six and a half 
feet from the nearest wall of such house. 

The complaint charged that in digging such trench 
the defendant carelessly, negligently and improperly used and 
operated heavy power machinery so close to such house that the 
operation and vibration of such machinery caused the house to 
vibrate and the walls and ceilings thereof to be cracked and 
that the reasonable cost of repairs was $3,000. 

By its answer the defendant acknowledged digging 
the trench, but denied any negligence, denied cousing any in- 
juries and denied that the reasonable cost of the repairs was 
$3,000. 

The first contention of the defendant is that 
the plaintiffs did not prove by the greater weight of the evi- 
dence that the defendant was negligent, — that the "over- 
whelming preponderance of the evidence is in favor of the de- 


fendant on the question of any danages to this building by the 
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operation of this machine." 

The trench was dug by means of a ditching machine 
run by a gas engine. One witness for the plaintiff testified 
that when the machine was working at the place in question it 
ran into some buried railroad ties and "the ground was shaking 
just like an earthquake"; another witness who lived across the 
alley testified that when it struck such ties it "shook the 
(his) house," that he ran outside and saw the machine stop work- 
ing and then start again and "it just shook everything around 
there"; another witness testified that at the time the machine 
struck such ties he was standing about five feet from the machine 
and “when it hit the ties it jarred the ground all around"; 
another that when such machine hit the ties there was "plenty 
of vibration"; another that “when the scoops would hit the ties 
the machine shook and shook the ground" and he felt the "shake" 
when he was about twenty feet from the machine; another that 
"when the machine pulled the ties out the ground would shake 
all around." The plaintiffs and a sister of one of the plain- 
tiffs testified that at the time in question they were in the 
house and felt the house shake and the dishes rattle. Ten 
employees of the defendant testified that at different times 
they were in some way connected with the work in question; that 
there was no vibration at all and no railroad or other ties 
where the ditch was dug. 

Several witnesses testified that before the ditch 
was dug the walls and ceiling of the house were intact, but 
were cracked after such digging, the cracks appearing within 
three or four days. 

Defendant contends that it appears from certain 
photographs "there are no cracks on the wall of that building." 
We have examined the photographs and do not find them at all 
helpful in passing from the question of whether or not there 
were cracks in or on the walls. 

The truth of all this testimony was, of course, a 
question for the jury and we cannot say that the verdict is 
manifestly aeainst the weight of the evidence. There was ample 


evidence to justify the jury in finding the defendant was 
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negligent, and that the house of plaintiff was injured through 
such negligence. 
The next contention of defendant is that the court 
erred in the following rulings: 
"Q. Would you say that any of these 
cracks in this house were ceused 
by natural settling after twenty 
some odd years? 
"MR. FARMER: I object. That would be 
a conclusion of the witness and 
invades the province of the jury. 
"The Court: Objection overruled. 
To which ruling of the Court counsel 
for the defendant then and there 
“ excepted. 


"Q. Would you say thet these cracks were 
caused by natural settling? 


tA. No. I don't think so because the 
house was there so many years and 
it was all right. 

"Mr. Farmer: I move to exclude that 
enswer as incompetent and improper 
end being a conclusion and invading 
the province of the jury. 

"The Court: Motion denied." 

The brief of plaintiffs does not give the name of 
the witness being examined, and does not refer to any page of 
the abstract or record, es should be done. 

It will be noted that although the court overruled 
the objection to the first question, there was no answer, so 
there was no harm in the ruling. 

There was no objection to the second question. If the 
question was objectionable, objection should have been made 
pefore the witness replicd. In our opinion the motion to 
exclude the answer should have been allowed, as the question 
as to what caused the cracks was en ultimate fact to be passed 
upon by the jury. However, considering the wnole record, we 
do not consider this sufficient to justify a reversal. (See 
Schneider v. Manning, 121 I11. 376, 386, which is one of the 
cases cited by defendant.) 

The next and last complaint of defendant is that the 


court erroneously permitted plaintiffs to prove the damages by 


showing the cost of repairs, and erred in giving the jury an 
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instruction thot the measure of damages was the reasonabie 
cost of tie repairs. Only one witness testified on the sub- 
ject of damages, and his figure was the same as the amount of 
the verdict. Defendant contends thet the measure of damages 
is the difference in value, if any, of the property before and 
after the injury. Defendant cites Peck v. Chicago Rys. Co., 
270 Ill. 34 and many similar cases in support of his conten- 
tion. We do not consider any of these cases in point on the 
facts. Each of such cases was a condemnation case, or a case 
relating to some public improvement, and in no one of such cases 
does it appear that there was any charge of or proof tending to 
show negligence as in the case at bar. In the Peck case it 
was said "The declaration makes no charge of negligence or 
complaint as to the manner in which the improvement was made *¥**, 
The action of the city was not wrongful or illegal. There is 
no complaint of went of skill or unreasonable delay in the 
performance of the work." We believe under the pleadings and 
facts in the case at bar the measure of damages was the 
reasonable cost of the repeirs necessary to restore the pro- 
perty. (McDonell vs. Ry. Co.,.208 T1l. App. 442.) 

The court did not err in the admission of evidense 


or in giving such instruction. 
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OCT 28 1940 
Mauke GP Walbdo- 


CLERK OF THE APPELLATE COURT 
FOURTH DISTRICT OF ILLINOIS 


AFFIRMED. 
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MR, PRESIDING JUSTICE O'CONNOR DELIVERRD THE OPINION OF THE COURT, 
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Plaintiffe, the holders of certificates of beneficial inter- 
est in a trust, brought suit against the trustee and trust managers 
to enjoin the sale of the trust property and for the removal of the 
trust managers, Defendants’ motion to etrike the complaint was sus- 
tained, the suit dismieeed for want of equity and plaintiffs appeal. 

The allegatione of the complaint, as amended, are that in 
1926 a lien of a trust deed, securing an indebtednese of $375,000, was 
foreclosed an4 the property sold under the decree to a bondholders’ 
committee; that aftervard there was a plen for reorganization pur- 
guant to whieh the Normandy fiall Building Liquidation Truet was 
created and the American Nietional Sank 4 Trust Company named as liqui- 
Gating trustee, Certificates of beneficial interest were issued to 
the former bondholders, plaintiffs being the ownere of 1700 unite of 
a total of 575,300 unite, 

The trust agreement provided that the trustee should act 
upon the direction of the three trust managers who were made defend- 
ants and who had the actual management and control of the property; 
that they might Gireet the trustee to dispose of the property provided 
that not less than 20 days’ notice be given to the holders of the 
beneficiel unite. The agreement further provided that the property 
could not be sold if the holdere of more than 35% of the unite ob- 
jeeted to the proposed sale, 

It was further alleged that Charles Hi, Albers, ae receiver 
for the Bain banks, wae the owner of more than 35% of the unite; that 
defendant, A, A, Mueller, was an employee of the State Auditor who had 
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supervision of the liquidation of the Sain banke which were then in 
process of liquidation; that about June 22, 1959, Margaret Merrissey 
offered 2100,000 fer the preperty, and upon iaformation and belief it 
wae Slleged that she was acting as nominee ‘on behalf of certain 
persone whose namee are unknown to the plaintiff.” That the trust 
managers agreed te 40 everything in their power to consummate the sale 
“at a price of £100,000 even though they had previous to that time 
received other offers for the property ranging from $110,060 to 
$120,000," which offers had never been submitted to the oxners of the 
unite although ‘the Trust Managers full well knew that if the property 
were offered freely for sale among brokers and persons interested in 
property of euch type, offers of more than £100,000 therefor could 
have been readily procured.* That the trust managers, about the time 
they received the offer from Margeret Morrissey, directed the trustee 
to notify the holders of the unite of the proposed sale; that Mueller 
recommended to Albers, the receiver, that the propored eale be ac- 
cepted and that Albers should not file any objection to it; that 
plaintiffe, as owners of units, were notified of the proposed sale 
and being Giesatisfied “sought out other purchasers” and procured an 
offer from Lueille Rh, Wolff to purchase the property for {106,000 cash, 
which offer was submitted to the trustees; that thereupon Mueller 
filed with the trustee, objection to the proposed sale to Margaret 
Morrissey, signed by Albere, the receiver, as owner of sore than 25% 
of the outstanding unite and as a result the sale to Margaret 
Worricsey wae abandoned and notice of the proposed sale to Lucille &, 
Wolff for $105,000 was sent by the trustes, at the direction of the 
trust managers, to the holders of the units, but that such submission 
was "a mere sham in that the Trust Managers already knew that A, A, 
Mueller had induced Charles NH, Albere to dissent from said last 
mentioned sale and in that said A, A, Mueller did induce Gharles #, 
Albers as Neceiver to file a written diesent from the proposed sale 
at $105,000 even though they had been willing and it was their in- 
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tention to sell the property at a lesser price te “argaret forrissey, * 
and that the sale te Lucille 4, Wolff was thereupon abandened, 

That shortly thereafter, the truet managere submitted to the 
trustee another offer by Margaret Morrissey to purchase the property 
for $108,000 and directed the trustee to enter into an agreement to 
sell pursuant to the offer ané caused the trustee to notify the holdere 
of unite of the proposed sale “that such new offer was submitted and 
such agreement war made in spite of the fact that no further effort 
had been made by the Trustees to secure competitive bidding from 
Lucille KR. Wolff or from any other person; that “the Trust Nanagere 
are still acting pursuant to a secret agreement with the persone for 
whom Margaret Morrissey is acting ae nominee, to deliver the property 
te such persons at the cheapest price possible* and that Mueller in- 
@ucead Albers, receiver, not to file any objection to the proposed sale 
for $106,000, "That the plaintiffe could procure offers for said 
premises at a price in excess of $108,000 cash, but that it would be 
idle for them to procure and subsait any further offer because the 
Trust Managers have secretly agreed with the principale of Margaret 
Norriesey not to sell the property at all unless it is sold to euch 
principals; and that as a watter of fact the fair cash market value of 
the property is not less than §135,000, * 

The allegations of the amended complaint charge defendants 
with fraud in the proposed eale of the property. In Haskell v. Art 
Institute of Chicago, 304 Ill. App. 395, in passing on the e#ufficiency 
of allegations where the charge made war similar to the charge in the 
instant case, we said: “In 10 A. GC. L. p. 415, in Giseuseing the 
sufficiency of the allegations of fraud it is said: ‘An exceptionally 
high degree of certainty in the allegations of the bill ie required in 
these cases where the cause of action is based on fraud’; that general 
averments of fraud are wholly inadequate, ‘In making allegations of 
fraud, good pleading requires that the plaintiff should state spe- 
cifically the inculpatory facts in order that they may carry their own 
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conviction of fraud and in order that the wrong-doing may thereby be 
made more clearly to appear.’ in Dickinson v. Dickineen, 505 ill. 521, 
the court eaid: ‘A general allegation of fraud, however etroeng in ex- 
pression, is insufficient. The bill should point out ané state the 
particular facts and olroumstances relied on as constituting the 
fraud,' No general rule can be laid down as to when it is sufficient 
to plead an ultimate fact and what allegations are eufficiently 
specific, but the facts in each case muct be considered. * 

In the instant case we think the allegations are clearly in- 
sufficient. It is alleged that when Margaret “orrissey offered to 
purchase the preperty for $100,000 and the beneficial owners were 
notified that an offer of $105,000 had been made by lucille A, ¥olff, 
Albers, the receiver, who owned more than 35% of the units filed ob- 
jections to the proposed sale and it wae abandoned, and the beneficial 
owners were then notified of the Wolff offer, Objections were filed 
to this sale and it was abandoned because Margaret Morriesey had of- 
fered 3108,000 and the beneficial owners of the unite were notified of 
this fact, all clearly showing that the trustee and the managers were 
trying to get the best offer they could for the property. The al- 
legationsa of the complaint, that offers had been made for the property 
from other persone, ranging from $110,000 to #120,000, are entirely 
too general and insufficient, 

Moreover, it is clear that if plaintiffe had called te the 
attention of the court that anyone would offer more than $108,000 for 
the property, the sale would not be coneummated, But there is no al- 
legation that plaintiffs a414 anything in this reepect, 

The decree of the Superior court of Cook county is affirmed, 

DECREE AFFIRMED, 
Matehett, J,, and MeSurely, J., coneur, 
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ROMAN KOPPERT, 





} ; 
) ‘ PROM 
v. — — 
} CIRCUIT COURT, 
CITY OF CHICAGO, a Municipal ) 
Corporation, SOOK COUNTY, 


Appellant, 


307 IA. 54]' 


MA. PRESIDING JUSTICE G*CONNCR DELIVERED TRE OPINION OF THE COURT, 

Plaintiff brought an action to recover damages for personal 
injuries claimed to have been sustained while he was ériving hie 
automobile vest on fast 95th street, in Chicago, ‘The automobile ran 
into a hole in the street, as o reeult of which plaintiff wae injured, 
There wae a jury trial, a verdiet and judgment in plaintiff's favor 
for 37500 and defendant, City of Chicago, appeals. 

The only point made by defendant in this court is that 95th 
street, at the place in question “was part of the eystem of State 
highways, and was maintained by the State of Illinois; that the el ty 
owed no duty to maintain" the etreet and therefore wae not liable. 

The law is clear that where a street * a eAry is taken over as a part 
of the highway system of the state, the city is not liable for failure 
to keep the street in repair. Tapscott v. City of Chicago, 501 Ill, 
App. 522; Live Stock Mational Bank v. Richardson, 303 Ill. App. 445, 
In the instant caee there is no contention te the contrary but plain- 
tiff contends there is no evidence in the record that 95th street, at 
the tine and place of the accident, was a Federal Aid Route and taken 
over-by the state. The evidence shows that 95th street was a well 
traveled, busy street in Chicago, with street lights, signs, water 
maine, street care and the customary red and green etop lights near 
the place of the accident. "This was prima fasie evidence that it 
was a city street." Tapseett v. City of Chicago, 301 Ill. App. 522, 

Defendant, to maintain its contention that the street at the 
time of the accident, June 1, 1927, had been taken over ae a part of 
the state system of highweys, offered in evidence two deeunente, each 
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Gated December 18, 1936. One is addressed to Mayor Kelly of Chicago, 
and signed by Ernet Lieberman, “Chief ‘ighway Engineer, Acting Supt, 
of Highways,“ in which it i# eaidé that on December 1, 1951, a map was 
gent to Colonel Sprague, Commissioner of Public “erke of Chicago, 
showing extensions of "State Bond Issue Routes" in the City of Chicago 
and that ‘There have been a number of changes and additions to the 
State Bond Iscue and Federal Aié Koutes since that time. Decisions 
are being sent you, with this letter, showing the present lecations of 
all State Gond Iseue and Federal Aid Routes in the City of Chicago, 
These decisions supersede the information contained on the map ac- 
companying the letter of December 1, 1931.*% The other ie a document 
which purporte to be signed by "F. L, Smith, Director" on what pur- 
ports to be a letterhead of the “Department of Public Yorke and 
Buildinge - Division of Highways - Springfield, Illinois" and is ae 
follows: ‘Federal Aid Route Ho. 120 In the City of Chicago - The bee 
partment of Public worke and Buildings announces that the following 
Geecribed location is now the location of Federal Aid Aoute Ne. 126 in 
the City of Chicago. - Description of Route, 

"Beginning at the west limite of the City of Chicago on 95th 
Street and extending in an easterly direction along 95th Street to the 
intersection with South Chicago Avenue, * 

Upon objection to the admission of these documents by counsel 
for plaintiff, the court announced that the objection would be denied 
“until such time as 1t may be connected up,” - that defendant produce 
more evidence to show that the street had been taken over by the state, 
No further evidence having been produced by the city, the documents 
were excluded, 

Counsel for defendant say: “The legislature has placed the 
exolusive control and jurisdiction over Federal Aid Routes in the 
State," and refer to pars. 292, 297 and 298, chap. 121, Til, Rev. 
State, 1929, 

Par. 292 provides: “The system of “tate highways shall com- 
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prise the following reads: *** 

*(4) All highwaye constructed, or authorized to be con- 
structed, by the State and Federal governments, and known age ‘Federal 
Aid Roade;* *** 

*{10) *®* GSueh highways shall be known age ‘State Highways, '* 

Par. 297 provides: “when roads are to be taken over by 
etate. 

"See. 7. The highways designated in this Act as State highe 
ways shall be teken over from the several *** cities, *** by the be- 
partment of Public Works and Suildings, ae provided in eaid Acts, and 
these parts of said State Megunye on which no durable hard-surfaced 
improvements have been started or completed under the provisions of 
the Acts designated in this Act may be taken over by the Department of 
Publie Works and Buildings in its discretion, as rapidly ae the ap- 
propriations made for repairs, improvement and maintenance thereof 
permit, provideé the Department shall first take over the “tate Sond 
Issue Roads, Sefore any highway, or part thereof, on which no durable 
hard-curfaced improvements have been started or completed under the 
provisions of the Acte designated in this Act, forminga portion of the 
State highway system, is taken over the Department of Public Worke and 
Buildinge shall notify in writing the commissioner of highways of the 
town or road district, the County Superintendent of liighwaye, or the 
mayor of the city, or president of the village, as the case may be, of 
ite intention eo to do, and of the date when it will arsume the main- 
tenance and care thereof. thenever any part or portion of any high- 
way which is « part of the State highway system and lies and is 
situated within the limits of any city, *** is taken over, the tepart- 
ment of Public Yorks and Buildinge shell have exclusive jurisdiction 
and control over only that part of such highway which the State has 


constructed ,or which the local authority has constructed and which has 


deen taken over by the State, and for the maintenance of which the 
State is responsible, * 





*+* sebeor patwolfot ade babtq 


<0 of of Ses lieitun 46 bstowey ened wyawelgid CLA (8)* , ae 
tatehet’ 24 awond tae .admeentevos favebet baa ofad? ede ed (betourds 


one *jansba BEA 

Vaucigen start a2 mepad oe Tiade nyewight dowd’ #* (orye"” 2" 
¥ tavo ieted od Of ote abact asifi” —* ee) 
Maat ota es toA oid? af Hetangtdod eyewityld edt .¢ eet! OO 


eat dd Yo 4 aotete 00 tevoven oat hott ovo eine WE thd ath 
| ban ,afoA bias at Bebivoid es .agntbired Bas eteow obsdut to Fa 
“béeatisa-—bued ofdatwd on dotdy ae etawitgid otas® Siao to — per 
6 snolatverq si tohaw Botetqnoo to beothde need oval stnekevoigal 
Yo suondinged oxft YE ave mdse? Of yam OA oLdt HE Sotangtedd atod sds 
=48 edt Bs ¢IBlqart az .Meltetesib aft al egatbrivt dae siuow ontawt 
P.  ‘oetedd? sotisnetaian bas tnesovetqul atisqen tot eben snottaliqorg 
; sued otad? ade vows babe Gadie Cthak e bat hénbveda”’ tieieg 
| Gidatuh ba Aotty no ,rowted? freq 40 .tawdghd’ Yue bxoted”” lense ebeed 
‘ sd? reba beteiques co hetaste noad evad stnomeverqet boos ttwa-band 
Pe eet, mee olds Ht Botsingtaeb os0A end Yo anotatvotg — 
Bae aiuoW obidy< to tnemrreqe’ off reve node? at meteye Yoeighd sgade 
edt Yo syawiigis Yo tonefestancs oct pattiaw wir Ytbved Fiade egaiblive } 





Ae 


j att so ,avewigit te ¢menassatrege’ ysau0d of tolxsaLh Baor 10 vot 
$6 ad yam mao otf a6 jonatfiv oft 16 tndbteetq 40 (xete eat to sovaa 
-ttam ef? emuaea Iffw 31 nedy ofa eff TO bas ob of 08 hobthesat bth 
— “aigid wa to settiog 10 frag Yaa ovrnnroſeroie e210" ban —E 
af bua Sell Soe wetaye yawtigth eteF@ odd te stag a” ar dole yee 
~fasqe eff teve medat af ***  ytlo yas to etialt od? atdt tw beraber⸗ 
o,—,— Yo tnom 
ext ne od? Hotty Yawitald dove to deme Parts tino Gere — 
geet dottw Sas betovitedod ead yWitoddua’ feo0l afd Horie 26, 92 
By * Soltis to — * odd 102 ban otare * xd * 













And par. 298 provides: "When « part or portion ef the high- 
way shall heave been taken over it shall thereafter be constructed, 
re-constructed, repaired, lsproved and maintained by the State in 
accordance with the provicions of thie Act, * 

we think the two documente offered by defendant as evidence 
that 95th etreet had been taken over by the state were entirely in- 
sufficient to show a compliance with the statute, And this too, 
even if we assume the decuments were original and not carbon copies, 
as counsel for plaintiff contends, there is nothing in either of them 
which showe the state intended to take over 98th etreet, nor le any 
time mentioned when the state “will assume the maintenance and care" 
of the atreet as required by par. 297. Live Stock Nat, Sank v, 
Richardson, 303 Ill, App. 445. 

The judgment of the Circuit Court of Cook County is affirmed, 

JUDGMENT AFP IRKED, 
Matchett, J,, and MeSurely, J,, coneur, 
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PULTON ©. BUREE, ) — 
App neg “FRG 






v. COURT, 
MAHGARET LEE SURKE, Y) zs ™ GOOK * Ree 
Appellant. ) 3071 L.A , 541" 
WR, PRESIDING JUSTICK O'CONNGN BELIVZERED THE OPINION OF THR COURT, 

Rovember @2, 1935, plaintiff filed his verified complaint 
againet hie wife, the defendant, praying that a writ of injunction 
iesue against defendant enjoining her from taking the four year old 
son of the parties “out of the State of Tllinois and out of the 
jurisdiction of the Courte of Cook County, Tllinois* without first 
obtaining permission of the court eo to do. On the same day the 
court entered an ox parte order as prayed for, a summons issued and 
was served on defendant. becember 12 following, defendant by her 
counsel entered her appearance and on December 19, filed her verified 
anewer to the complaint. 

The material allegations of the complaint, #o far an it is 
necessary to state them here,are that the parties were husband and 
wife living in Cook comty, Illinois, and had been living there nearly 
all]. their lives; that a son was born to them who was four years old 
Mareh 19, 1938; that plaintiff had conducted himself properly teward 
hie wife but that she indicated she wished a divores from him; that 
for the part aixty days defendant had been in California with her 

relatives and when plaintiff refused to send the child to defendant 
in California, she returned to Illinois for the sole purpece of 

taking the child out of the Jurisdiction of Illinois and threatened 

to establish her residence in Galifernia or Nevada where ehe would 

get a diveree without legal residence, her reeldence being in Tliineis, 
and on grounds not recognized in Illinois; that if ehe took the child 


te Californias or tevada as ghe threatened te do, she would there seek 
the custody of the child from courts of these states; that af plain- 
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tiff brought euilt in Califernia or Nevada he, on account of financial 
Cireumstanses, would be unable to go there to protect his rights; that 
he hed no adequate remedy exeest in a court of equity; that plaintiff 
haf offered to permit 4efendant te take the child to California for a 
winit if she would agree to return him to Cock county, whieh she re- 
fused to do, 

Sefengant in her anewer séeitted she wae and had been a 
resident of Tllineie; denied plaintiff had conducted himself properly 
toverd her tat on the contrary he “by hia conduct created an Incompati- 
ble relationshiz" which resulted in theis separation, “he admite she 
had been visiting in California for about sixty days and had returned 
to Tllineies for the purpose of taking the child to California beeaure 
plaintiff had failed te send the child to Ker as he had promised; that 
the child head been 111 and ashe wanted to have him under her care in the 
Climate of California which would be beneficial to him. Ghe denied che 
hed threatened to eatabliah her resigence outeide of Tllinols and ob- 
tain a diverce from plaintiff; that the parties on numerous occasions 
had agreeaG thet in case of a permanent separation they would divide 
the oustedy of the ehild between them, and that she would be staying 
in California with her mother at the latter's home, 

Nething further appears to have been Gone in the case for 
nearly & year until Keveaber 9, 193¢, when an order wae entered by 
agresment of beth parties that the injunction order be modified so that 
pleintiff should have oustedy of the child until Veeesber 15, 138, 
with the privilege of éefendant seeing and vieiting the child at reason- 
able times, and that Cecember 16, 1838, the eustedy of the child would 
be given to defendant and she eight take the child te California and 
return kin to Aiver Forest, Tllinols, wiere the parties lived May 1, 
1930, and that plaintiff should have tae custody of the child from 
that time until September 1, 1939; that plaintiff sheuld pay defendsnt 
$45 per month for the suppert of the ehild semi-monthly while the 
ehild was in California, 
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December 22, 1939, plaintiff, upon notice te defendant's 
counsel, fileé hie verified petition in whieh he set up the ilesuance 
of the injunction vane moGifiecation of the order, as abeve stated; 
that the ehild bed been taken to Loe Angeles by defendant pursuant te 
the modified order; that defendant had refused te permit the ¢hild to 
be returned to plaintiff in accordance with the agreement between the 
parties, and the prayer was that a rule be entered requiring her to 
show cause why she should aot be punished for contempt of sourt for 
feiling te comply with the modified order. 

On the same day an erder wes entered which recites the filing 
of the verified petition by plaintiff, and it wae ordered that defend- 
ant show cause by January 2, 1940, why she should not be punished 
for eonteapt of court forfeilure to comply with the modified order. 
Deeember 28, 1839, defendant's counsel filed a verified petition in 
which he set ap that on December 22, when the order requiring defend- 
ant to show cause wae entered, he was out of the city and sought te 
have the matter continued through the efforts of another attorney; 
that defendant wae not reeiding in Los Angeles with her mother; that 
defendant had @ good defense to the petition and wished to anewer it, 
and the prayer was that the court enter an order extending the time 
for defendant to show cause to January %, 1940, December 28, an 
order wae entered eubstituting counsel for defendant. January 4, 
1940, an order was entered which recites the rule entered againet de- 
fendent came on to be heard; that a certified copy of the rule had 
been served on defendant; that defendant wae not present in person but 
hed filed her answer which the court held insufficient, and it was 
ordered that a writ of attachment for contempt issue forthwith against 
defendant for her refueal te comply with the order ‘touching the 
custody" of the ehild, The next day defendant filed her verified 
petition to modify the order entered Secesber 12, 1928; that since 
the entry of the injunctional order plaintiff had inetituted 2 suit 
for Givoree in the Superior court of Cook county in which he prayed 
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for the custody of the ehtld; that shortly after the filing of plain- 
tiff's suit for diverse in Cook county, she filed a suit for divorce 
in California against him; that she was willing te agree that the 
custedy of the child might be divided between then and prayed that the 
eriginal injunctional order be modified so as to promote the beet 
interest of the child, 

January 9, 1940, defendant filed her verified answer to the 
petition for contempt in which she set up in considerable detail the 
adiffieulties which arose between the perties and the scorre#pondence 
between her counsel in Californie and plaintiff's counsel in Chicago, 
This anewer is eworn to by defendant December 29, 1959, and epoarently 
is the anewer which the court found insufficient as shown by the 
order entered January 8, 1940, It is from the order of January 8, 1940, 
thet defendant appeals, 

Defendant contende that *A court of equity hae /Juriedietion 
to adjudicate between husband and wife as te the custody of their 
minor child, while the parties maintain their marital statue;* that 
in the inatant cage the court was wholly without jurisdiction, and 
reliance is placed on Thomes v. Thomas, #50 111. 354, In that case 
At was held that equity hed no jurisdiction to decree the oustedy and 
eontrel of the children of the parties except as an ineldent to a 
Givorse suit. The court there held that neither a want of harmony 
between husband and wife relating to the management of their children, 
nor the right of either to their custody, contrel, support or 
education involved any equitable question of an equitable nature euch 
ae authorizes a court of equity to decree the ecxzre and cuetody of 
children, as between their parents, except ae provided by the divorce 
suit in cage a divorce were granted, 

Counsel for plaintiff contends the rule announced in the 
Thomas case is not controlling becsuee in the instant case he 1a not 
seeking the eustedy of the son but only that the domicile of the child 
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*54 
vewain in Illinois, We are unable te agree with this contention, 
Several of the orders specifically provided for the cuetody of the 
ehild ané we think the cause eannot be distinguished from the Thomas 
oane, 

ve hold the court had no juriediction of the subject matter 
ef the euilt and the order appealed from is reversed, 

ORDER ARVERSED, 


Matchett, J., and MeSurely, J., consur, 
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JAMES A, MAGUIRE, 
ve 


LUX CLUAWERS, ING, 





LUX GLUANERS, INC, 
Appe 


v. 
JOSEPH MOTTLE, doing business 


as "MOTTLE CLEANERS, * 
Sppellant. 





80%7.1.4.542 


MR, PRESIDING JUSTICE O'CONNOR DELIVESED THE OPINION GF THE COURT, 


November 16, 1936, James A, Maguire brought an action 
against the Lux Cleaners, Ine., & corporation, to recover $2500 for 
damages on account of the claimed negligence of defendant in cleaning 
plaintiff's ruge which Haguire delivered to defendant Septesber 36, 
1935. It wae elleged that on the date of the delivery of the ruge 
the reasonable value of them was §5600, and when they were returned 
the reasonable value was $1100. December 31, defendant filed ite 
answer admitting 1t received the ruge September 50, 1955, for the 
purpose of cleaning them, denied other antters and that plaintiff was 
entitled to no damages. Some ordere were afterward entered and 
February 4, 1937, defendant filed ite petition praying that the order 
of the court theretofore entered, setting the cause for trial, be 
vacated and that Joseph Mottle be made a party defendant, On the same 
day an order wae entered vacating the order which eet the cauee for 
trial and leave wae given defendant to file ite amended anewor within 
20 days, Another order was entered on the same day that Joseph Mottle 
“be impleaded as a party defendant" and that summons iseue ae pro- 
vided by §25 of the Civil Practice act. . 

February 23, the Lux Cle aners, Ine, amended its anawer by 
alleging that Joseph Mottle, as a matter of fact, performed the 
services in Gleaning plaintiff's rugs, and if they were damaged it 
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wae his fault, The next that appears in the record is a pluries 
gummens dated June 17, 1937, which was served on Hottie July 9, 1957. 

Nothing further appears until the following Mareh &, 1958, 
when an order waa entered dismissing the suit for want of prosecution 
and although the exit was Giemiased, ne one seemed to have isaerned of 
this fact, and September 20, 1938, the Lux Cleaners, Ineo. filed its 
Claim against “Yottle, in which 1t alleged it had received the rugs 
from Maguire and turned them over to Mottle who did the eetual work 
Gleaning the rugs, and if Lux was held liable to Maguire, Mottie 
ghowuld be required te pay Lux, 

The next that appears in the record was that becenber 2, 
1938, a etipulation between Maguire and Lux Cleaners te set aside the 
order of Harch 3, 1938, Gismissing the suit for want of prosecution, 
was Tiled, On the same day en order wae entered which recites the 
¢auge came on to be heard upon the stipulation between Naguire and 
Lux Gleaners, Ine., and it appearing that Joseph Kottle had been ia- 
pleaded ae an additional defendant and had been served by proceas, that 
he was in default for failure to file an appearance, that the cause 
wae Giesmiseed through mieprigen of the clerk, and the action was rein- 
stated, Cbviously Meottle was not in default, then he wan served 
there was no pleading in the case claiming anything from hin, and 
when the claim against him was afterward filed he was not notified 
and no rule was entered on him to answer the clain. 

After the order of December 2, reinstating the cause was 
entered, the next that appears ie that February 3, 1959, counsel for 
the Lux Cleaners served notice on counsel for Waguire, sapverted by an 
affidavit, thet he would ask the cause to be put on the trial 
calendar, April 24, couneel for plaintiff served notice on counsel 
for the Lux Cleaners that he would move the court to set the case for 
early hearing. The notice recited that a d4efeult had been taken 
againet Hottle because he had failed to appear and anewer, und april 
24 an order war entered in accordance with the notice, which recites 
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thet on motion of counsel for Maguire it appeared that Sottle had been 
served with summons, had failed to file hie anewer, and it was ordered 
that he be defaulted. This wae obviously erroneous because Nottle had 
not been notified, and no rule hac been entered upen him to answer, 

May 18, 1939, an order was entered which recites the coming 
on of the cause to be heard on the complaint of Maguire, the anewer to 
the claim of the lux Cleaners, and the default of Mottle and "IT 15 
ORDERED that a finding of this court be and it i# hereby entered 
ageinet defendant and sounter~celeimant, LUA CLEARLAS, Lneorporated, 
and against JOSEPH MOTTLE, counter-defendant, and damages aasensed 
against said LUX CLYANERS and JOSEPH MOTTLE,* for $2500, and judgment 
was entered egainst both. It ie hardly necessary to state thie was 
wholly erroneous as against Mottle for the reasons stated, 

dune 16, Mottle, by his counsel, moved the court for leave to 
file a epeeial appearance and to vacate the orders of December 2, 1928 
and May 18, 1939, and it wae ordered that Mottle be given leave to 
file a epecial appearance, and the hearing of hie motion was set for 
July 13, On the same day, June 16, Kottle filed his especial ap- 
pearance and his motion supported by affidavit. June 23, the court 
entered an order, on motion of Mottle, which finde it had juriediction 
of the parties, and it was ordered that the motion te set aeide the 
order of December 2, 1939, reinstating the cause be denied, ‘The order 
of default and judgment against Hottle was vacated ond he wae given 
leave to plead within 20 days, 

July 19, Mottle filed a document entitled “Plea of Defendant, 
Joseph Mottle* divided into two parts, “Motion” and “Anewer.* The 
motion wat again to vacate the order reinstating the cause and the 
judgment. The anewer part of thie decument avers that Nettle had no 
knoxledge of the allegations of the complaint, demands strict proof 
and Genieé liability. July 27, follewing, on motion of plaintiff 
Maguire, 1% wae ordered thet the plea of Mottle be stricken. It wae 


further ordered that the motion of plaintiff te strike Mottle's answer 
bea doniad. 
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Nevenber 1, following, counsel for Maguire moved the court 
te atrike the anrwer of Gefendant Kottle because of insuffieleney, in 
that it amounted to the general iesue which had been abolished by the 
Givil Practice act. On the same day an order was entered setting 
plaintiff's setion to strike Mottle's anawer for November 21, and on 
that day an order wae entered denying the motion, and it was ordered 
that Mettle plead to the claim made against him within 20 days, 

December 8, “ottle filed his anewer in which he denied the 
sllegatione that he had received the rugs to be cleaned. January 17, 
1840, Hottle filed his petition in which he set up that it was agreed 
between the parties that he be permitted to examine the ruge and that 
he wade such examination and wae advieed that damages claimed by 
plaintiff against Lux Cleaners had been settled, January 17, 1940, 
an order was entered on motion of attorney for Hottle giving him leave 
te file a supplementel anewer, and on the same day a supplesental 
answer wag filed which set up the settlement between plaintiff and de- 
fendant lux Cleaners, January ©8, 1940, an order wae entered on 
motion of Mottle to take depositions of certain parties before a 
notary, and on the same day another order was entered on 
motion of attorney for plaintiff Naguire, which recites that it ap- 
peering to the court that no notice wee served on Maguire's counsel 
for leave to file hie supplemental answer, the suppleentel anewer 
wae stricken, VYebruary 5, following, another order was entered 
setting the cause for trial February 15, and it wae further ordered 
that certain parties named be directed to appear before a notary to 
take depositions at the instanee of Mottle. 

February 15, the case was called for trial ae it had there- 
fofore been set for that date, and the report of the wreeeedings of 
the trial Gissloses that when the care was called for trial, seunsel 
for Hottle aid: “we desire at thie time te present a petition for a 
change of venue, THE GOURT: You desire to present it at this tine 
after all these hearings that you have had?" After sone colloquy 
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eounsel for the Lux Cleaners objected cn the ground that the motion 
for change ef venue came too late since the case was set for trial 
geome time before fer February 15, The court permitted counsel te file 
@ petition for change of venue but denied the motion at the time 
ateting to counsel for Lux Cleaners to “draw an order denying it, and — 
eounsel, set up the reaton that you Enow of for denying 1t.* On that 
date the court entered an order, apparently prepared by counsel for 
Lux Clesnerg, in which it wae stated ‘that the motien for change of 
venue has been filed for more than thirty days sinee the return of 
summons *** agsinst *** Mottle, and there being two defendants te the 
action and conrent to the application having not been had by at least 
three fourths cf the parties in accordance with Section 9 af Chapter 
146 Tll, Sev. State, 1950", 1t wae ordered that plaintiff's petition 
fer change of venue be denied, The case then proceeded to trial, 
eountel for the three parties being in court, and et the conclusion 
of the evidence juégment for 3500 was entered in favor of Lux 

Cleaners against Mottle and he appeals, 

Counsel for Mottle contend the court erred in Genying ite 
petition fer a change of venue on the ground that the reason stated 
in the order, vic., that Hottle had not complied with the provisions 
of par. 7, chap. 146, 111. Rev, State, 1930, was unwarranted because 
there were only two parties at that time interested in the case, ‘“e 
Go not stop to consider the reasons stated in the order or the 
argument made, beesuse the record diseloses the motion was not denied 
for that reason but for the reason that 1t had not been presented in 
apt time, ‘Thie appeare from what we have above quoted from the 
report of the proceedings of the trial. we think the motion for a 
change of venue made at the time the cause wae called for hearing 
cane too late and was properly denied. Caplow v. Saglow, 255 111, 
App. 3389, 

Gounsel for Mottle next contend the suit having been Gis- 
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miseed for want of grosecution March 3, 1938, the court had ne juris- 
aietion to reinstate it December &, 1938, sinee mere then 2 days had 
@lapsed sinee the date of diemiesal. If the point was properly 
preserved there would be merit ia the contention but the error wae 
waived by counsel when he appeared on numerous occassions having the 
seurt enter —— in the trial of the ease, Zandstra 
Vv. Zendstra, 226 I11. App, 295, and cases there ¢ited, 

The evidence shows the rugs were delivered by Maguire to 
the Lux Cleaners and the latter, not being in position at that time 
to clean them as requested by Maguire, turned them over for that 
purpese to Mottle whe afterward 414 the work and returned them, The 
measure of damagee in euch a situation is the difference in value of 
the rugs at the time they were delivered to Lux an4 when they were 
returned to Maguire, 

Ceunsel for Mottle contend the evidence is whelly ineuf- 
ficient on this question te sustain the judgment, and we think the 
contention must be eusteined. Thie seems to have been the view ef 
the trial judge exeept for the fact he wae of opinion that since the 
evidence sheweé the Lux Gleaners had paid Maguire $500, there was 
at lease damage to that extent, (Lux testified he paid Maguire 7500 
"to leave me alone.") But we think this ie a misapprehension. ‘ith- 
out going into detail on the question of evidence, we think it 
®learly appears that there wae no evidence of the value of the rugs 
at the time Maguire delivered them to Lux, 

Complaint is made that the evidence as to what Maguire paid 
for the rugs wae inadmiseible because euch fset did not tend te prove 
the value of the ruge, This ie net the lav where goode such as rugs 
are bought at a fair sale. Nothing appearing te cast suspicion on the 
transaction, it will be presumed that the price paid is the reasonable 
value of the goods, Cloyee vPlaatie, 221 Tll. App. 18%, Sut in 
the inetant cace Meguire teatified he had beught one of the rugs at 
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an auction st Hot Springe for $2350 about six or seven years before, 
Tt wae sent to be cleaned; that he bought another rug in 1925 or 12926, 
(which wee ten years before the rugs were delivered to Lux for 
eleaning) for which he paid 3500 or §575; thet he bought another of 
the rugs from a collector; that 1t wae a used rug; thet he bought it 
becouee 1% was a very fine antique rug end Ke thought he paid +420 for 
it. A witnees,who wae femilier with the value of such ruge ae the 
ones in question and who seemed qualified,called by the Lux Cleanere 
testified he examined the rugs after they were returned from the 
Gleanere and gave hie opinion ae to the value of the ruge at thet 
time and what they would heave been worth if there were not certein 
Gefects shown, Counsel for the Lux Cleaners, after analyzing the testi- 
mony of thie witness says: “I disagree with appellant [ottle] when 
he states that the only testimony in the record which relates to the 
value of the rugs in question is the testimony of Maguire ae te what 
he paid for them and the value after baillment as testified to by 

the expert witness, and submit that both the value et the tine the 
rugs were delivered to the bailee and the value at the time they were 
returned to the ballor wae testified to by the witness, Marry 
Dag@igan, an expert, * 

We think the evidenoe does not sustain this argument, 4s 
atated, the rugs were purchased by Maguire ~- one at auction and 
another secondhané ~ a number of years before they were sent to th 
Cleaners. They were in use duping thie period, The evidence ae te 
the value of them when purchased by Maguire is wholly insufficient, and 
‘there is no evidence of their value when they were sent to the 
cleaners,and therefore the judgment cannot be sustained, 

The judguent of the Superier court of Cook county is 
reversed, 

JUDGHANT REVERSED. 
Matchett, J., and Kefurely, J,, coneur. 
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FRAHK C, STAGE 


Plaintiffs brought an action in the Justice of the *cace 
court, The justice summons recites that the “cause le an action for 
the payszent of *** contract for garage rent for 2500," The case was 
tried September 19, 1938, before the justice. On September 26, the 
court entered judgment in plaintiffs' favor for 600, and as a@ part of 
the judgment found there wae “due the plaintiffs from the defendant *** 
$500 in an action of asesumpsit for monies due on « contract for garage 
rent." An appeal was taken by defendant to the Cireuit court ef Cook 
county where there wae a trial de nove february 27, 1940, a finding 
and Judgment in plaintiffs! favor for $619, and defendant appeals. 

Defendant contende that since the jurisdiction of the 
justice of the peace could not exceed $500 (par. 16, oh, 79, 111. ev, 
tate, 1939), and on appeal to the Cireuit court where “the court 
finds an amount due in exoese of the jurisdiction of a justice of the 
peace and rendere judgment for that amount, ite judgment is void,* and 
Bewmingway Co. v. Eeagle, et al., 161 711. App. 5, is chiefly relied 
upon, in that case suit was brought before a justice of the peace of 
Sangamon county on a judgment and it seems to be assumed that the 
jurisdiction of the Justice at that time could not exceed 2260, heither 
the amount claimed in the Justice's summons nor the amount of the 
judgment rendered by the Justice appears, An appesl wae taken to the 
County court where the case was heard before the court without a jury, 
The court in its judgment ordered the clerk to asseea dasager at 
$232.23; that plaintiff have and recover thet amount from defendants 
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and the judguent order continues, *And now on this day *** comes 
plaintiff *** and on its motion it le ordered by the Court that the 
eum of 252.2% be and the seme ie remitted to said éefendants out of 
the judgment heretofore rendered againet thes in thie court," The 
eourt reversed the judgment holding that the County court on appenl 
wae without jurisdiction to render jJudgsent for more than #205, 
Justice Creighton dissenting. The court there said: “Plaintiff alse 
insiete that although the original judgment was rendered for an amount 
in exeess of the jurisdiction of the justice of the peace, that the 
fact that the justice of the peace originally rendered his judgment 
for an amount within hie juriedietion and beenuse the remittitur 
enteread by plaintiff in the county court reduced the amount thet could 
afterwards be collected on the judgment to an amount for which the 
justice of the peace had jurisdiction, the question of jurisdiction is 
finally and conelusively settled, It will be conceded that if the 
amount due at the time that the Juetice of the peace rendered his 
judgment wae for an amount within hie jurisdiction, then on appeal te 
the county court, interest which accrues after the judguent rendered 
by the justice of the peace may be added to the judgment on appeal 
although it dees thereby render the judgment in execese of the amount 
of whieh the justice of the peace had jurisdiction; but where euch is 
the Case, the record must discloee such facts; but the amount for 
whieh the county court rendered’ judgment 1* in exeess of the amount 
for whieh the Justice of the peace had Jurisdiction with legal in- 
terest that might have acerued on the Judgment rendered by hin between 
the time of the rendition of hie judgment and the hearing in the 
county court, “ 

we are unable te agree with this reasoning but think Mex, 
Justice Creighton was right when he eaid he “dineents from the views 
herein expreseed and from the econelusion arrived at.* In that ease, 
a8 Gtated, the amount sought te be recovered before the Juetice of 
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the peace and the amount of the judgment rendered by the justice of 
the sesee do not appear. 

On apoeel from a judgment rendered by the justice of the 
peace interest is not te be computed on the judgment rendered by the 
justice of the peace but on the amount of plaintiffs*' claim made in 
the justice court, The trial ie de nove. Tindsll v. Heeker, 1 “eam, 
(2 t11.) 137, The court there said the seeond error relied upen in 
thet case for revereal was "that if the interest at the rate agreed 
on in the notes, was allowable, then the amount of principal and 
interest was over 1100, and the Court could not give judgment." In 
holding this sontention untenable the court said: “when the action 
wae commenced, and the judgment rendered by the justice, he hac un- 
questionable jurisdiction of the cause, *** How, can it for a moment 
be allowed, if mo appeal haé been taken, that the justice and 
eonetable would have been trespassers, if an execution had been issued 
on the judgment, and the defendant's goods taken and sold? To state 
the cage ie sufficient to show the unreszsonableness of the proposition 
that the defendant by taking an appeal, and by subsequent delay in 
the Cireuit Court, until the interest had accumulated eo as to make 
the plaintiff's demand exceed #100, such subsequent accumulation 
should relate back and oust the justice of jurisdiction of a cause of 
whieh when adjudicated he hed legal cognizance. The rule in such 
eases ia, if on inferior court has jurisdiction ab crigine, no sub- 
sequent fact arising in the case, can defeat it, when it wae lawful 
in the inception, " 

In the inetant ease, the suit was brought te recover 500 - 
within the jurisdiction of the justice court, Judgment war entered for 
that amount and the fact that an appeal wae taken and a judgment en- 
tered for §19 more than the amount claimed does not oust the court 
ef jurisdiction, The report of the preesedings of the trial is not 
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in the record eo that we are in the dark ae to how the 319 ineluded 
in the judgment wae brought about, 

The Judgment of the County court, as other judgments, is 
presumed to be in accordsnee with the lew, Alley v. NeCabe, 147 111, 
416, 

The judgment of the Circuit court of Cook county is affirmed, 

JUSGMENT APFIREED, 

Katehett, J., and MoSurely, J,, concur, 
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HAROLD J, GALEN, 
as @AlEN REALTY 





Appellant. 


Plaintiff brought suit ageinet defendant te recover $90 fer 
work he had done for defendant aa a janitor, The statement of claim 
set up that defendant had given plaintiff a cheek for the (90 dated 


May 29, 1931, and signed by the “Green fealty Company, it further 
Harold J, Green, * 


appeared that on the next day plaintiff went to the bank on whieh it 
wae drawn but found the bank was closed and therefore the check was 
not paid, OSuring the trial of the case, which wae before the vourt 
without a jury, counsel for plaintiff asked leave te amend the con- 
plaint on ite face to conform with the proof, 1.¢., to show that 
plaintiff had earned $90 wages ace a janitor for the month of May, 1931, 
ang it was treated as though the amendment had actually been made, 

The defense interposed was, (1) that the cheek was the ob« 
ligation of the Green Kealty Co., a corporation, and the corporetion 
wae not a party to the euit, and (2) that even if the evidence showed 
that defendant Green had orally promised to pay plaintiff .90 fer work 
Gone by him in May, 1951, it wae barred by the Five Year Statute of 
Limitetione, 

The undisputed evidence is that the Green “ealty Company war 
ineorporated March 25, 1951. On the hearing counsel for plaintiff 
stated to the court that he wae suing on the check gigned by defendant 
Green “who, I believe, is an officer of the corporation." It is un- 
Gieputed that the corperation wah wate a perty defendant. 

On the second point plaintiff's evidence was to the effect 
that Green had orally promised to pay plaintiff ¢90O for the work he 
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444 in the month ef May, 1931, Vefendant contends that the Liability, 
if any, under this promise would be barred in five years, citing §15, 
oh. 63, 111. Bev. State, 1939, which provides that actione on un- 
written contracts express or implied and all sivil aetions not other- 
wise provided fer shall be commenced within five yeare next after the 
Gause of action accrued, The instant case was brought Yepteaber 1, 
1939, wore than eight yeare after the claim was due, and the claim was 
therefore barred, 

The claim, if any, againet defendant Ureen having been 
barred by the Statute of Limitations, the judgment must be and it ie 
reversed, 

JUSGKENHT REVERSES, 
Matehett, J., and MeSurely, J., concur, 
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In Re ESTATE CF DORA OBERHEIDE, 
deceneed, 


WILLIAM OBEAMEIDy,  / 
/ svpeu 


CITY NATIONAL a ; 


) 
COMPARY OF CAGQ, Executor of 
) 









COCK COUNTY. 
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the Eetate of Dora Oberheide, 

deceased, 
Appellee, ) 

MR, PRESIDING JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 

February ¢, 1938, William Cberheide filed his claim in the 
Probate court for $10,589.03 in the matter of the estate of Dora 
Oberheide, his deceased mother. April 6, 1959, after hearing the claim 
wae disallowed and an appeal taken to the Circuit court of Cook county 
where the matter was heard, substantially all the evidence being in- 
troduced on behalf of claimant. The claim was again disallowed and 
he appeals, 

The record diseloses that Dora Oberheide owned all the 
capital stock of the Oberhelde Coal Company, a corporation, and her 
three sons, the claimant William and his brothers Fred and Christian 
were officere and directors of the coal company and in the active 
management of the business. January 9, 1929, she and her three sone 
entered into a written agreement whereby she was te execute and de- 
liver a trust agreement under the terms of which ehe would aseign 
all of the shares of the conl company to a trustee. The sone were to 
continue to manage the coal business as officers and directors and 
to work harmoniously together. ‘There were to be two other directors 
of the coal company whose Guties were chiefly to act as arbitrators 
in ease of any disagreement among the sons. The contract alee pro- 
vided that "If the surplus and earnings of the “** Coal Company, as 
gertified to by a duly licensed public accountant, shall warrant such 
action, each of the second parties [ the three sens] shall vote in 
favor of the declarstion of quarterly dividends by the Beard of 
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Directors at the rate of at leact Twelve Thousand Sellare (912,900.00) 
in each year commencing January 1, 1929," until the death of Ere, 
Oberheide, In addition thereto the contract provided for back 
dividends for eny preceding year in whieh dividends of (12,000 had 
not been declared. 

&t the same time, January 9, 1929, Dora Oberhelde entered 
inte a written trust indenture with the Central Trust Company of 
Illinois, whereby all of the etock of the coal company which belonged 
to Mre. Gherheide, wae transferred and certificates issued to the 
Central Truet Gompany to be held by it ae trustee,and 1% wae required 
te-vote the shares of stock for the election of the three sons as 
4irectors of the coal company and after the deduction by it of its 
fees and expenses, was to pay Mrs, Oberheide the dividends received 
by 1% from the eoal company until such dividends amounted to $12,000 
in each calendar year. On the death of Hre, Oberheide the trustee 
wae to distribute the shares of stock equally among the three gens, 
At the time of the execution of these two documents, “ra, Yberheide 
was about 72 years old. ‘She died January 5, 1937, at the age of 87, 

Glaimant's theory of the case is that immediately before 
the execution of the two documents, the sons, after reading the agree- 
ment ‘objected to and refused te accept that provision of the agree- 
ment reapecting the payment of 512,000 dividends because business 
conditions did not. warrant 1t,* Thereupon it was orally agreed that 
if the dividends earned did not amount to $12,000 a year Mra, Oberhe ie 
would hold in trust for the three sone the balance of the 412,000 
after deducting the amount of the dividends earned. ‘pon this oral 
agreement being reached, the written agreement was executed by the 
mother and the three sons, 

On the hearing it was stipulated that the dividends de- 
Glared by the coal company for the years 1932 to 1956, both inelusive, 
and paid by it te the Central Trust Company, as trustee (who in turn 
paid Mrs. Gherheide), exceeded the dividends earned by $31,767.19 
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and William, the son, claims one-thiré of this amount er 10, 680., 03 
to be due from hie mother's estate, On the coral argument it was 
Stated that the other two sons have similar claims pending for the 
other two-thirds, . 

Prank L, Hume, @ lawyer practicing at the Chicage bar for 
more then 30 years, called by claimant testified he knew Mire, 
Oberheide in her lifetine, her family, and aleo Mr. 0. I. Mann, the 
attorney who prepared the two documents; thet he was present January 
9, when the two documents were signed; that Mr. Mann drew the eentract 
and truest agreement; that at the meeting there were present Mrs. 
Oberheide, Mr. Mann, the three sons and Sophia Knoeppel, s daughter; 
that the papers were examined; that the three sons objected to one 
provision of the contract which provided for annual dividends of 
$12,000, and stated they would not accept that provision for the 
reason that the coal business did not warrant such annual dividends; 
that Mr, Mann then stated there could be no change in the contraet be- 
cause he had devoted too much time to the preparation of it and of 
the trust agreement. Thereupon Mrs. Oberheide said she would net ex- 
pect any dividends if none were earned: “I won't expect my boys to 
pay anything theydo not earn;® that with thie understanding, the con- 
treet wae then executed, Mr, Hume was the only one present at the 
meeting who testified ase to what wae said at that time. Counsel for 
claimant sought to have the three sons teatify but,on objection, they 
were held incompetent and thereupon counsel for claimant made an offer 
as to what their testimony would be, but no point is made in this 
court thet the court erred in refusing to permit them to testify. 

Claimant called Clara Slumenhagen, a daughter of Mrs, 
Oberheide and sister of the three brothers, who teetified that ih 
February, 1936, she was at her mother's home in Chicago and the three 
eons were there at the time; that her brother “Ghria" eaid te his 
f mother: “We cannot pay you the dividends any longer, ae the business 
does not allow it;" that the coal business Lost money in 1935 and would 
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lose sore in 1956, and he said: **You know the agreement we made with 
you about the dividends,’ ‘So mother said, ‘Yea, boys, the dividends 
that you paid me that the company 444 not ears, I am helding thet 
money in trust for you boys, and ae I promised you when we made that 
trust agreement, when we signed that truest agreement, I am going to 
give each of you boye one-third as you worked bard for it.'* The 
witness further testified she had another conversation with her mother 
at the latter's home in December, 1936, the Friday before Christmas; 
that she was called to her mother's home by her sister, Dora; that the 
mother was not well and they needed a nurse “So I atayed there *** 
for eleven daye;" that she gat with her mother in the bedroom all 
alone, “Nother said to me, *** "Clare, I am not going to last much 
longer, *** I want the household here, everything, to be shared with 
the two girs, I want you to take whatever you want, and the boye 
will get more than you will ever get, *** The beye, you know the 
dividends thet they gave me that they did not earn, I am holding that 
money in trust ae I promised them, and I am going to give each boy 
one-third as they bave worked for it,'* 

Otto A. Geretung called by claimant testified ke was in 
the business of “boiler making and heating;" that he knew ¥re. 
Oherheide in her lifetime and had a senversation with her in Oetober, 
1929, when he put a heating deviee in her home; thst no one else wae 
precent; that she asked him to sit down in her living room, which he 
aié, and they talked about things in general; that she teld him che 
and her eons had entered into “an agreement on the dividends” - the 
beys were to pay her each year; that ehe acked him if the business 
wasn't going well and he eaid "Yes, you should be happy to have 
boys that work as heard for business ag they do;* that she said: *'pa, 
if he were living today, would also be pleased.’ ‘She seid, ‘I am 
pleased and happy about the whole thing.’ FKothing elee was sald 
about the dividends at that time.” He further testified that he 
spoke to Mre, Oberheide in February 1935, when he was in St, 


| 
| 
. 
| 


; 





dtiw ebas ew Taomeewpa ent wond gol'* thtes ed baa ,8b8L af otem enol 


nbaohivibh off ,oyod eet’ Stan redeem ef ‘,abaehivib edd Suede wey 
| garld grtbfod me T euse fon HLS yeeqnoe act text om Dieq voy tat 
gas? shan ev aedw voy Beaimetg I sa bane Lstod soy Ot Gaurd at Yerom 
et palog ma i aamernge Fawte fadit hengie ow mort. Shemeetge avd 

wit *t 22 sol Ona Sodvew woy o—— 


“qodtos tad M2lv aottseterseo vesitone bad ede Deltttee? sedew asentiy 


jramfelsd) eteted ysbin'’ ede .BUCL ,sedweoed a! emad arettal att ta 


eg gad jouod .tateie ted yw euod s'redtem ted of Belleo saw ene ted? 


*e* ensdt doyate To" oorum e babeen ved? bos Liew son nsw tedton 
Lie meorbed sais at vediton ind Meby tan ede todd Mya vad seveteae® 
deme $ak-o0 utente aa cualel. ot <a of Diss aedzan® —E 
———— —D 
axed add hae tam woe tevetade ea? of wey dnaw I aatg ont sit 
edt worl way . eyed edt *** 293 10ve Libw soy nad? wrom toy Lite 
Aadd SnAdLon me T one dom Deh quae todd om ovag Yess tact ehawbived 


yo done eovig of gates se I fae med? beatmou; I ee feud af yonom 


R mp Ae lyn) 

Bi aay ud baltateet tramials yt belian yauteted A ett0> row, 
—— — 
isdeteO nk red dole sotteruewnss o hed tne ombtetel rod mt ebheduedd 
eax sate ono on dent jomod tad Mt sodved yaltact.a tug ed stmty(@8OL 
eal sho deter 07 BatvEL qed at mwah tie oF whe dedee ents Sad? venenong 
pia mid Biot osin dnt Uateneg t sgakda tpoda ↄaatas acs na oth 
aft - “ahsobivib ed? ac taemergea aa" ofa Dotetme had anos. 10d Dee 
enanteud edt It mid heaea ola fede iseoy dean ted Yoq OF eTew ayod 
svad of yquad ad diverts wey ..a0X! » bien od Sas Liew gated 3'aeaw 


aq!" shkew exte dad * eb Yost na aventawd et Aagd ma srow fast ayod ; 


ms I' \htsa edt ' bossatg of onte bivow sYahon aivit oven oot au 
Bias naw ente yakston ‘gala oAoth· sie auraa yeaa baw . } 

- advtadd Dot titast egionu? olh "coma todd te 

98 ad sew ect weddw (eRe quanta tet 


ee —— 








=Be 

Petereturg, Florida, Living near Mrs. Oberhelide's home at that place; 
that the three deughtere and the mother vere living tegether; that he 
hed a convereation with §re. Oberheide one morning when he went in to 
bid her the time of day; that she said the three daugnateres were at 

the hairdressers; that she called him *Otto;* that she knew hiw as a 
boy and asked him to sit down that she wanted to talk te him; that he 
gaiad "ll right, “a, what have you got on your mind?’ She said, ‘You 
know, Otto, the boys have an agreenent with me,' she gaid, ‘Laet year,’ 
which was 1952, *** ‘they paid me really more than they earned, *** I 
can't see why they paid me more than they earned, but they did, *** 
after it is all said and done, *** The money they make I am holding it 
for thes. *** They worked for it and they are entitled te it. *** I am 
giving it to them, '* That he then eaid “I think they are entitled to 
it because they worked for it, they worked hard, *** You know other 
eoal companies have also been in the same boat, * 

There was no croes-examination of any of these witnesses, 
Thie is substantially all of the material evidence in the reeord, 

We think the evidence was insufficient to create a trust, but 
in any view of the case we are clear we would not be warranted in dis- 
turbing the finding of the court to the effect that there wat no trust 
created. lie saw the witnesses testify, ae apparently did the judge of 
the Frobate court. #oth found against claimant and what we said in 
BDelee v. Leahy, 278 111. App. 178, we think applicable here: ‘It has 
long been well settled that courte lend e very unwilling ear te 
etatements of witnesses as to what dead people heave said,* ‘ee also 
In_re Zatate of Carlson, 286 Ili, App. 61 (affirmed Koreen v. Sat. of 
Gaglson, 365 I11. 462); Lea v. Polk Vounty Copper Co., 62 U. 3. 493; 
22 Corpus Jurie, p. 291; Leurenee v. Laurence, 164 111. 567; Flerke v. 
The Elgin City Banking Co., 566 111. 66; in re ‘state of Jianson, 504 
Till. App. 157; Hegginson v. Meggineon, 367 Til, 164, 

| In the Moreen case our Supreme court said: “In an action te 
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recover against an estate upon an express contract to make 4 testa- 
mentery prevision, uncontradicted testimony may be rejeeted if not 
@lear and convineing. (Mekeon v. Yan Slyck, 225 ". ¥. 398.) Thie 
court, in Laurence v. Laurence, 164 111. 567, well said: 'Svidence of 
admissions made by a person since dead should be carefully sorutinized, 
and the cireumstances under which they were alleged te have been made 
carefully considered with all the evidence in the case. ‘uch evidenee 
ie liable to abuse.’ The Supreme Court of the United States, in Les 
v. Polk County Copper Co., 62 U, 3, 493, observed that ‘courte of 
justice lend a very unwilling ear to statements of what dead men have 
gaia,'* 

Thies rule of law is particularly pertinent to the testimony 
of Clara Blumenhagen and Otto Gerstung,. Clara's teetimony ie that 
she talked to her mother in February, 1936, and December of the same 
year, in which convereations her mother said she wae holding the 
money in trust for the boys as she had promised to do when they made 
the trust agreement. This was more than seven yoare after the scon- 
tract was made and this witness further testified that the nother 
said: “I am going to givemach boy one-third as they have worked for 
it,* which if true would only mean she was going some time in the 


future to make a gift of the money to the boys, 

The witnees Gerstung's teatimony was that he talked to Mrs, 
Oberheide in February, 19553, when Mre, Oberheidge wae holding the money 
for the boye and said: ‘I am giving it to them.* We think this 
testimony was wholly ineufficient to establish the contention made by 
the olaimant that a trust had been established for the boys by their 
mother in 1929, 

' It must also be borne in mind that attorney Mume, who knew 
the parties and who was present at the time the contract was executed, 
makes no mention that Mrs, Oberhelde anid she would hold any exeese 
of dividends paid to her in trust for the beys, is testimony is that 
she seid: “I won't expect my boys te pay anything they do not earn, * 


Se that the testimony of this witness can in no way be said to 
ectablish the creation of any kind of a trust, 


The judgment of the Sircuit court of Seok county is affirmed, 
Matehett, J., and MeSurely, J., coneur, JUDGHENT AFFIRMED, 
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pellee, 
% APPEAL FROM 
ANDREW H. DRESSEL, et al. SUPERIOR COURT, 
) COOK COUNTY, 
ANDREW H, DRESSEL and JULIA SCHANZE, 
3 Appellente, 
e Consolidated with Consolidated 
BERNARD HORWICH, ete., 
Appellee, 
= T 
: APPEAL FROM 
ANDREY H. DRESSEL, et al, 
CIRCUIT COURT, 
ni ‘g COOK COUNTY, 





ANDREW H, DRESSEL and — — 2. 
07 LA. 544 
WR, PRESIDING JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 

By thie appeal certain defendants seek to reverse two 
decrees entered in foreclosure suits which have been consolidated fo: 
hearing upon one set of adetraste and briefs, 

One of the suite wae to foreclose a trust deed given by 
Andrew H, Dressel on one-bslf of his farm to secure an indebtedness »: 
$45,000, and the other to secure an indebtedness of $35,000 on the 
other half of the farz, 

Counsel for defendants in this court say, "There is no 
quostion made by this reeord in this cause upon the evidence, The 
matter was tried before Master in Chancery, a report by such Master 
| Culminating in a deores of sale, 
¢ P | "The question here involved is one of pieading. one The re 
: is no allegation of possesston or ownership or right, title or inter 
‘ est in and to the note and indebtedness in question alleged to be es" 
| forth in either of the ¢omplainte,* | 

In support of defendents' contention counsel say, "The one 
question involved in this proceeding is the failure of the pleadings 
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J eorutiny of the pleadings, to wit: the original bill of complaint ir 
the Superior Court case and the amended bill of complaint in the 
Circuit Court case fail utterly to show eny right, title or elaim in 
the plaintiff against the defendant or any title or ownership of the 
| note in question to be in the plaintiff,* The argument seems to be 
that because of the failure to allege ownership of the notes and trur 
deed the decree cannot stand although the evidence may show the owner- 
ship of the notes, 
This is all the argument in the brief and no reference is 

| made to any partioular allegations of the bills, but we are left to 
search the record to see whether counsel's argument is supported afte 
we examine the cogplainte. It is not the duty of the court to searc: 
through the record to see if it can find errors in the allegation, 
This is the work of counsel and the decrees appealed from might be 
affirued without saying sere. However, we have looked into the 41~- 
fey. legations of the complaints and find that each was brought by the 

reesiver of a bank which was being liquidated, and in each copies of 
the notes and trust deed were attached to and made a part of the con- 
7 plaint and the receiver alleged they would be produced in open court. 
Ia one complaint it wae alleged the receiver was the owner and holder 















of the principal note on which there was a balance of $40,000 due an° 
enpait, and in the other complaint it was alleged there was now due 
the complainant $55,000 on the other mortgage indebtedness, There * 


ao ete in the contention, The production of the notes by plainti: 
in the two suite wae prias facie evidence of ownership in plaintiff. 


Hendereon v. Davieson, 157 Ill, 579; Dillon v. Elmore, 361 Til, 556; 
Karunas v. Wright, 286 Ill. App. 554, Wo objection having been raic: 
i ia the trial court to the suffielency of the pleadings, it cannot be 
— urged ter the firet tine in a court of review. Brandtjen & Kiuge, 


" — te — 299 TLL, App. 585; ⏑—⏑ eeàO— 
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Replogle v, Seost, 299 Ill, App, 270, 

In the Brandtjen & Kluge, Ino., lid’ dep eaid: "The « 
ficiency of the statement of claim may not be raised for the fire 
Sime in the Appellate Court, See, 42 of the Civil Practice Act. 
110, par. 166, Ill, Rev, Stata, 1937, provides: '(3) All defect 
pleadings, either in foru or substance, not objected to in the tria! 
eourt, shall be deemed to be waived,'* To the same effect is Adda: 
Ye Pompilio, 503 Ill, App, 172; Toman v. Park Castles Apt, Blig, 
SOS Tll, App. 2063 Grau v. Trav, Ins, Co., 303 Tll, App, 212, 

The ground alleged for reversal is frivolous and wholly 
without merit and it is clearly apparent the appeals were prosecute: 
merely for delay, 

The decrees appealed frow are affirmed, 


| DECREES AFFIRNED, 
Matchett, J., and MoSurely, J., concur, 
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COOK COUNTY. 
STREET BUILD [ug CORPORATION, a 3 0 — 9 A. 5 A 5 
Corporation, 


MA, PRESIDING JUSTICE O'CONNGA DELIVERED THE OPINIGH OF THE COURT, 

Plaintiff brought an setion against defencants to recover 
damages for personal injuries claimed to have been sustained by her in 
@lipping and falling on the walk in the entranceway leading from the 
#idewalk into a butcher shop conducted by defendant Kypres, who was 
the tenant of the other defendant, the 1255 Kast Vliet Street Building 
Gorporation, There was a jury trial and « verdict and Judgment in 
defendants’ favor, Afterward the court set aside the Judgment and 
verdict and awarded « new trial from which we have allowed the 
Bullding Corporation to appeal, Kypres the other defendant is not 
before us. 

At the conclusion of the instructions the court submitted 
two forme of verdict to the jury, (1) “We, the jury, find the defené- 
antes not guilty,* and (2) “We, the jury, find the defendants guilty 
and assess the plaintiff's damages at the sum of Gollars.* 

The recoréd discloses that at the conclusion of the ergument 
of counsel, on plaintiff's motion for a new trial, the court aaid: 

*Ag one of the grounds for a new trial, plaintiff urged in substance 
that the court erred in submitting to the jury only two forms of 
verdict, one, finding both defendants guilty ang aesesemeant of 


damages; and second, to find beth defendante not guilty. 
 - *?n sonsideration of the foregoing point, the Court guetaings 
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2 
the eontention and grante o new trial herein sclely on the foregoing 
ground, * 

There 12 considerable argument in the briefs es te whether 
éefendante were charged in the complaint with Joint negligence or 
whether, af counsel for plaintiffs saya: “it should be noted that 
the Declaration and Amended Ceclaration charge beth defendants with 
two separate ani distinet liabilities. The ocoupant, Kyproe, ie 
charged with general negligence, The other, the petitioner, the 
owner, is charged with leasing defective premises with knowledge of 
such defect, etc." ‘ounsel for defendant, the Suilding Corporation, 
say that under the evidence it was entitled to a directed verdict at 
the close of all the evidence because it showed there waa no negli- 
gence on its part. for the purpose ef this decision we shall seseume 
that the ceuse wae properly submitted to the jury. Even if the 
eomplaint cherged defendante with joint negligence, yet the jury sight 
find one defendant guilty and the other not guilty. Linguist v. 


Hodges, 248 Ill. 491; Sovenant Club of Chicago v. Thompson, 247 [11. 
App. 122; Skala v. Lehon, 288 Ill, App. 262 (affirmed 543 111. 602); 
Pearlman v. ¥, 0, King Lumber Co., 302 T11, App. 190, 


It te conceded that verdicts should have been submitted to 
the jury so that it might find either of defendants guilty or not 
guilty and if counsel for plaintiff was without fault in the two forne 
of verdicte which were submitted, the motion for 2 new trial war 
properly allowed. Sut counsel for defendant say that before the jury 
retired the record discloses that defendant's couneel who was trying 
the Case requested the court to submit additional forms ef verdicts eo 
that either of defendante might be found guilty or not guilty but that 
this was objected toe by counsel for plaintiff, and therefore he cannot 
take advantage of the error complained of. Counsel for plaintiff says 
that when counsel for defendant requested additional forme of verdict, 
the jury hed retired and therefore it was too late, but we think this 
is not borne out by the record, 
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The reeord Giselores that after we jury was inestrueted and 
the two forme submitted, as above etated, Ahe exhibits were gathered 
up for the jury to take with them, the court e214: "All right, You 
may retire, ladies and gentlemen, (The jury thereupon retired, ) 
(Biseursion ty Court and counsel off the record.) The Court: 411 
right, aeke your point. ir, Wright [eounsel for defendant Building 
Serporation]: I want the record to show there are only twe forse of 
verdiet going. I think there should be a form of verdict for each 
defendant. The Court: Wo, I think 1t is a joint suit. There should 
be a joint verdict. Hr. Nerzon [plaintiff's counsel]: It is a joint 
mait, I agree with the Court, *** Hr. "right: I objeet te the forus 
of verdict sent by the Court te the Jury room with the jury, for the 
reagon that it would be impossible te find one defendant only not 
guilty end the other defendant guilty. The Court: I think it should 
be a joint verdict. Mr. Wright: And I object to sending joint verdicts 
only. Mr. Budnick [counsel for defendant Ayproe)}: T object to the 
Court sending one type of Not Guilty verdict to the jury on the ground 
that it is not in harmony with the instructions given by the Court, 
which pertain in ecome inetanoes to each defendant separately, and aleo 
because it deee not permit the jury to find one of the defendants not 
guilty. r. Wright: I join in that objection, too. * 

The Jury returned their verdict on the same day, Spril £5, 
1946, finding defendants not guilty, Afterward counsel for plaintiff 
filed a motion for a new trial epecifying, among other grounds, that the 
court erred in submitting the two forms of verdict. The sotioen war 
overruled July 1, 1040, and on the next day plaintiff moved to set 
anide thie orter, The matter wae heard July 8, the motion for new 
trial suetained, and this appeal followed, 

On the rehearing,July &,o0f plaintiff's motion for a new 
trial counsel for the Building Serperation called the court's attention 
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to the fact thet he had cbjected to only two forme of verdict being 
submitted to the jury and suggeeted others, but that counsel for 
plaintiff eaid: "So, the forme of verdict are proper." Counsel for 
plaintiff then eaid that the court, after instructing the jury “un- 
beknown to all counsel in the case, submitted two forme of verdiet *** 
Immediately following thie submission of these two verdlets er these 
two forme of verdict, the Court instructed the jury to select a fore- 
man and retire te proceed with the consideration of the case, 

‘Just at that moment counsel for defendant objected to the 
forme of verdict, and there was discussion between the Court and 
eounsel, in which diseugsion I have aleo joined as counsel for plain- 
tiff, and I suggested to the Court that it is a joint suit, 

*About that time, if your Honer please, the jJurore were 
rising, and while this discuesion was going on the Jurors retired to 
their jury room,” 

From the foregoing we think that the failure to submit the 
additional forme of verdict to the Jury was brought about, in part, by 
eounsel for plaintiff before the Jury retired But even if the jury hed 
Just retired, 1t would not have been too late te submit the other 
forms, before a congideration of the cage was begun by the jury. 

Sinee the verdict returned wae againet plaintiff we think, 
under the clroumstances, she ought not now be permitted to contend 
that other forme of verdict should have been submitted to the jury. 

For the reasons stated, the order of the Superier court of 
Cook county awarding a new trial Le reverced and the matter remanded 
to the trial court with directions to enter judgment on the verdict, 

REVERSED AND AEMANDED WITH DOLARCTIONS, 
Matohett, J., and MeSurely, J., concur, 
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Appellant, 


WA. JUSTICE HefUSELY DELIVERED THE GPINIGH OF THE COURT, 

Defendant, ino jury trial before a Justice of the Peace, 
was found guilty of violating the zoning ordinance of the Village of 
Oak Park and fined #25; she appealed to the Criminal Court, where upon 
trial by the court she was again found guilty and fined 226; she 
apreals to this court, 

Seetion 929 of the soning ordinance divides Oak Park inte 
four use districte. ‘ection 930 defines Residence Pistrict *A* as 
permitting, among other things, “Dwellings, provided also that such 
Gwellinge shall be arranged and designed for the exelusive use of only 


one family.‘ Defendant, who lived in a one family dwelling in 
District A, at 1026 Superior street, Oak Park, wae charged with vio- 
lating the ordinance by using another building at the rear of the 
premises as a three family dwelling. 1 

The entire zoning ordinance, passed in 1921, wae placed in 
evidence, ‘ub~paragraph 435, e¢eotion 35.09, Article II defines a non- 
eonforming bullding or use as one that does not conform with the 
regulations of the use district in which it is situated. ection 924, 
dealing with non-conforming uses, provides: 

"The lawful use existing at the time that this ordinance 
takes effect of a building or premises may be continued, although 
such use Goes not sonform with the provisions hereof, 

“Any building existing at the time that this ordinance takes 
effect, arranged or designed, or at that tine devoted te a non-con- 
forming uee, may be reconstructed or structurally altered, provided 


such structural alterations shall cost an amount not to exceed fifty 
(50) per cent of the value of the building, and provided alse that the 
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building shall not be enlarged unlese the use thereof is changed to 4 
conforming use, 


"A non-conforming use way be changed to a use that is per- 
mitted ** The ume of a building or premises shall not be deemed to 
have changed because of a temporary vacancy or change of ownership or 
tenancy, however, the suspension of & non-conforming use shall net be 
regumed after a period of conforming use, * 

The present complaint wae filed some time after plaintiff 
ha@ granted a permit to defendant for alterations to the rear building 
and after the work was completed. It wae contended by plaintiff thet 
at the time the zoning ordinance was paseed in 1921, the rear building 
wae used for the occupancy of but a eingle family, whereas defendant, 
after the alterations, was unlawfully using it ae a three family 
dwelling. 

Defendant contends the rear building was non-conforming when 
the ordinance wae passed; that it wae then and ever since occupied by 
more than one family; that the village acknowledged the building te 
be non-conforming, af, when application for alteration to the building 
was made by defendant, shortly after she purchased it in August, 1938, 
the permit wee issued for an alteration to o non-conforming residence, 
not to exeeed 50 per cent of the velue, and the village through ite 
inepectora knew of thie during the alterations and approved of then 
almost a year before the complaint was filed, 

We are of the opinion defendant has failed to suppert her 
position with any convincing evidence that the rear building was, at 
the time the ordinance was passed and ever since, oceupled by more than 
one fauily. On the other hand, plaintiff's evidence supports ite 
contention of s single family occupancy at the time the ordinance was 
passegé and ever einee, until the permit for alterations was granted, 

The only testimony for defendant in support of her conten- 
tion that the rear building was oceupied by two families at the time 
the soning ordinance wae enacted in 1921, wae that of a Hr. Peal. He 
testified that he had lived in the neighborhood and had been acquainted 
with the premises about 25 years ~- back to 1916 or 1917; that he knew 


te 


Qo 

® of Bbegnade of Loered? oan anf tealaw Beyisine of ton Ifans goLdilind 
see Bo leretnes 

“req at tad? sev 4 of Degaasto od yen ony gotirdtes-pom ay” 





‘ ay 
| 20 qideasewe te egacde wo Yoeavavy yretogque? & To eumseed bognade evad 


gps cla — non a te nolenoctae od ey —— — 
naw agaata⸗vo treaeid ett © 
| gatbitud wes ede of snoltare? is cot teaineteb of @iereg a Satnara bat 
(tals Wbtndela W Sebaetno saw 1. Hetetqnoe naw sxow out cette Sna 
— galblind cast al? , TCL at beonag sev 
_ giaebneteh aaetedw ,yilmet efgete s Syd 3o Yonaqueon eae aot Heaw sav 
Yiewl cows # oe ti goatee Yllotwalow saw ,enolsmresia ant soo te 
| Kore gulexctaco-non avy gatblind seen em? abaetaoe Soahmeted 
| ys Selquosd eonin reve bow odd say 32 dad> Lheasaq saw, eonenlh1o ade 
oF galoliad ses deyiotvondoe agalitv edt Say jYllas? ona, aad? e2om 
( BALSLivd 97 at Podsewt Lo 19% ROsaoliqus Hedy .88 sBolepIReo-Kon, ed 
| GEOL Sawged wt Tf Soeatowg ade setts yftaode .tashaeteh ye abew gay 
| \sonnbinox gatanedses-~w0n 5 of neltaredte gs, x02 baunas mew ttaaeg, ot 
«ATE Agwowe opatiiv art one ,ewlav od? to tn99 eq OB. beonse of fon 
ned? to hevorggs baa saolvanetia eff pasusd, 9 hie 20. wena axotoagnat 
; Heth aay Satasanos ed? sxered xaey 2 teomia 
asd Sxoqaue of beLial sed tnabneteb notaiqe ed? Yo o1m OH 
#o any galbited aeex ef? Yaclt eanobive yatonivecs yaa Msiv nolttaog 
aa⸗ econ Xo bolqupsa .,eonte cove ban besseq saw eoman tibia ont, —**— ; 
. asi atuaqqua sonebive a'tistntelg ,bnad sedte edd Ad. 
saw sovanibue add emt edd ta yonsqwese Ylimat ofgnis. « oh wattantnte 
— saw eaoltaxs) ia xe% Fietny BMY L1PGN bon ta reve, Pitas | 
TAOTERD, 508.20, FROUMR, e ·e —A 
| salt ont ta botlinan ond Wh Batquode, dav yakh tks an 2 cw? ol # 
oH tat .W § to Patt vow ,180L ot Botoetin naw 96 pan rho | A . 
“otntaupos need bed bne Soedrodiigten edt a2 Sovit Dad of Salt Detritest 
wand od Sadt (VLOL ae BLL of dosd ~ sussy O& tuads sonlmeng 6 
















~Se 

the occupaney of the building on the rear end of the lot during all 
those years; that he delivered groceries for several fires and made 
Geliveries to people in that building. Counsel for defendant then 
agked, not with reepect to any particular time, if he Enew the names 
of the people who lived there, “the two families who lived in the 
building?* To which he replied, “Ho, I &id not, no, no, I don't re- 
menuber the names.* This was the only question pertaining to a “two 
family* oceupesncy asked of thie witness, although he said he was 
acquainted with the ceeupaney of the building during all tlose years, 

When the building alterations were being made in 1938, he 
was employed by the contractor whe did the work for defendant; he did 
not know whether at that time one or two families lived there, Although 
this witness testified he lived in the neighborhood, he did not give 
an address or his period of residence there, 

Defendant teetified that at the time she bought the premises 
in August, 1938, there were two families living in the rear building, 
one upstairs an@ one downstairs, and that shortly eftervard the 
people downstairs moved; that at the time this complaint was filed 
"there were three individual unite living there then, * 

Ruth Rankin, ® real eatate agent, testified for defendant 
that over a period of four months before she sold the preperty te de- 
fendant the building wae occupied by two fanilies, 

Charles Van Kirk, who has lived in the house west of the 
defendant's property since 1924, testified for plaintiff that one 
person occupied the rear house for several years, followed by a 
married couple - afterward another married couple. 

Mee, Vasey, whose daughter in 1938, wae looking for an 
apartwent, testified for plaintiff that in thie building there was 
just one room upstaire, over a two car garage. 

befendant testified that when she purchased the premises 
she began to clean, repair and fix up the premises and went to the 
Village Hall and got the permit for alteration; that she had a con- 
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vergation with ‘ir, Walle, the building commissioner, who told her the 
permit wae iesued for ea building that wae put to s non-conforming use, 
but he did not say anything about the use of the premisea by one 
family only, or how many families might oceupy it. The alteration 
called for five or six electrical fixtures and outlete in each reom, 
five plumbing fixtures, a gas hot water heating system with six 
radiaters, and a rear stairway te the second floor. 

Ky, Walle, testified that defentient came to his office and 
asked what wae delaying the alteration permit; he explained there was 
some question as to the use she intended for the property; that hie 
inspectors had teld him she wanted to make a studio on the second 
floor weet; it appeared to him from the application for plumbing fix- 
tures on the second floor, where there were existing plumbing fixtures 
for the family that wae living there, that there wee going to be more 
than ene family using the premises, and 1f that was the intention it 
would be a violation of the zoning ordinance. He said defendant in- 
formed hima that she had no intention of violating the ordinance; she 
wanteGd to meke a studio out of the second floor west in order to carry 
on her work in music, and aleo te provide better facilities for the 
family occupying the place at the east. The commissioner, after 
hearing defendant's explanation of the use she intended for the 
property, #aw no objection to issuing the permit, which was dated 
Qetober 25, 1938, 

My. Wileox, a plumbing inepector, had several conversations 
with defendant, and in one of these, after the permit wae issued, she 
said she thought of finishing off the interior of the second floor 
west into a room she might use as a studio, and asked if that would 
be allowed, and was told by him that if she was going to use it her~ 
self it would be all right to use it as a studio only; thet he later 
went to her house and asked if she was finiehing off this quarter on 
the west aS am apartment and she said she was not. He explained that 
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4t woulé be sw violation to sllow anybody else to live in the building. 
She then seid thet when she bought the building the realtor #aid she 
would be allowed to finieh off some roome and rent them es living 
quarters in the rear, and she figured en that at the time she bought 
the house and Gid not know how she was going to meke paymente for the 
house or make ends meet unlees she did, 

‘. Guinlan, an electrical inepector, examined the premises 
several days after the application for the permit wae made, at which 
time one tenant lived on the east side of the second floor and the 
reet of the building was unoccupied - the ground floor wae fitted for 
wut not at that time used as a garage. He later made numerous ia- 
spections, the last in October, 1959, when the first fleor east was 
used as a boiler room and for storage space, the second floor eart 
used by the same tenant ae before, and the upstairs and downetaire 
on the west occupied by two separate tenante. 

My, Bartels, the pbuilding inepector, examined the rear 
premises in June, 1939; through the center of the building leading 
from the first floor to the second was a stairway inside the building; 
it then housed three separate families, with the east lower floor used 
fox storage. Vefendant at that time told him she had the same parties 
living there as were there previous to the time when she bought the 
property, but sinee then had made two additional rooms, The witnese 
next inspected the premises in September, 1939, and told defendant that 
im the opinion of the village che wae violating the ordinance, and un- 
les# she restored the building to ite original statue as being oe- 
— by only one family, the village weuld progecute,. 

There is nothing in the testimony of defendant or of the 
building commiesioner, Walle, or of any other witness, nor in the 
actions of any of the inspectors, to indicate that plaintiff, through 
ite agents, acknowledged the building as non-conforming for wore than 


a single fasily oceupancy and approved of the alterations fer any 
ateterent aan. 
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It is argued that the inepectors of the village supervised 
the repair work ae it wae done under the permit in question and must 
have known of defendant's intentione with respect to the alterations 
by reason of the quantity of supplies ordered and, in effeet, defend- 
ent therefore should be relieved uren the theory of an estoppel, 

Ne referenee is made te any evidence whereby 1t could be 
seid that the inspectors were given any reason to believe the repairs 
and alterations were being wade for the use of any more than one 
femily in the tullding. UCefendant assured the inspectors that she hed 
no intention of violating the ordinance, This aleo was her reply at 
the time her permite were secured, when she was informed by the 
building commissioner that an extension of the single femily use would 
be a violation of the zoning ordinance as it applied te the non- 
conforming building. 

Ae we have already eaid, defendant hae failed te support her 
position that the rear building was, at the time the ordinance was 
passed, and ever eince, occupied by more than one family. it is not 
unreasonable to believe, according te the testimony of the plumbing 
inepector, #ileox, that defendant unfortunately hed relied upon the 
advice of the realtor at the time she purchased the premises, namely, 
that she would be permitted to finish off some roome in the rear 
building and rent them ae living quarters, It was not until rome tine 
afterward that she made application to the village authorities for a 
permit and was informed of the soning regulations, 

Defendant next complains the trial court should have allowed 
her to teetify as to the character of other buildings in the same 
block and te show that certain alleged orders and directions would 
result in unfair diserimination to her without any corresponding 
benefit to the public, and cites Merrill v. Oity of “heaton, 366 Til. 
457, That case wae an injunetion suit brought to restrain the city 
from interfering with the remodeling of a building intended te change 
it from @ single family to a two family dwelling, and attacked the 
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waligity of section 3 of the soning ordinanee ehich forbade the 
erection in certain territory of any buildings except single family 
@wellinge and boarding houses limited te sixteen boarders, The court 
held, under the clreumstances of that case, that section 3 of the 
ordinance wae diseriminatory and unreseonable in prehibiting a two 
family residence but permitting boarding or rooming houses with « 
large number of persons, This ease le not in point, as it invelved 
the validity of an ordinance, In the ingtant ease defendant has not 
Questioned the validity of any part of the zoning ordinance; here in- 
volved was the enforcement of an ordinance, nct ite validity, and the 
exelusion of evidence as to other buildings was proper. 

Defendant's principal claim te error is that the trial court 
disregarded whet she believed to be the preponderance of the evidence, 
We hold that the violation of the ordinance by defendant in the 
respect referred to, and ae charged in plaintiff's complaint, was 
proved by a clear preponderance of the evidence, as is required in 
eases of this Kind, City of Chicago v. farrett Mfg, Co., 192 Ill. App. 


(abst.) 460; City of Chicago v. Howe, 187 111. App. (abst.) 175, and 
eases there cited. 


Moreover, defendant ¢laimed as part of her defense that the 
rear building was, et the time the ordinance was passed and ever since, 
eceupied by more than one family. the asked the court to bare 2 
finding thereon in her favor, “he then hed the burden of furnishing 
the evidence upon which such a finding eould legally reet. Zrentice v. 
Grane, 234 T1l. 302, 309. “Where defendant pleads an affirmative 
éefense he has the burden of maintaining such defense by a preponder- 
ance of the evidence,* MaoNeil, Illinois tvidence, (24 ed.) 474, and 
cases there cited, Defendant failed to maintain her defense in this 
respect, 

The Judgment of the Criminal court of Cook county is affirmed, 

JUDGMENT AFFIRMED, - 
O'Gonnor, P.J., and Hatehett, J., concur. 
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MA, JUSTICE MeSURELY DELIVERED TAR OPINION OF THE prea, 
Plaintiffs brought suit alleging that defendants, who were 
brokers on the Chicago Board of Trade, failed to notify plaintiff ™, 
Lewis of a change in the market price of corn ae defendants had 


promiseé to do; that by reason of thie plaintiffe suffered a loss which 


they sought to recover from Gefendante, Upon trial by the esurt judg~ 
ment was entered against defendants for $799.40, from which they 
appeal, 

Plaintiff Lewie had had dealings with defendants through 
Henry White, their customer's man, and subsequently introduced Ere. 
Stelle “traasberg, the other plaintiff, to shite; she desired to open 
a trading account but wae told by white that the rules of hie firm did 
net permit trading accounts with women, so it was agreed that “re, 
Strasberg would make her investments through Lewis, and ali of the 
transactions were between Lewis and White. 

Plaintiffe aecert that white promieed to notify Lewis if 
there wees any change in the market of "1/8 of a cent, more or lees, * 
and that August 2, 1937, there was a fluctuation in the corn sarket of 
4 and 1/8 cents a bushel; that defendants 414 not notify plaintiffe« of 
this, with the resulting logs, white denies making such o promise, 

In the fall of 1956, Lewis was solicited by White to trans- 


fer his stock account to defendant Lamborn, Wutehings & So., and Lewis | 


signed a card whereby he agreed to be bound by all the rules and 
regulations of the Chisago Beard of Trafie, One of these rules forbade 
brokers te give continuous serket quotations over telephone wires. 





abe arvoe’ ‘nile allt ee 
~MVGy SHY FO MOIWLAO 2BT GUMNVIUEG ZlanuoeN — Shin 

oiey ofw ,sinabaeted Jadv gaigelfa tive teiquowd eTthtakelt... 0»). 
Mi Vistabelg Yilten of belted ebaxl Yo frac opaotd? off wean 
bac eoneboetss oo acoe te agtug festuem el? at sgmades 20. atwel— 

*9 caol a beretive eVitelsig abs Io genset Yd sade jodoF destmorq 
ghel, twee att td Lada! soql adaabneteh sort sevcees of tagwes yam, 
—* “en? dott sort ,08, 907% got atqnhawied tantage beustag saw teem 
poe ae oe ot Diets: Aare 

Hyvoiss ataahacias dziw sygatliaeh bad Bad atwed TPHRALT oo 
(RTM Begubowtal Yieeuposdue daa nan elasmesewo qteds tlds ens 
«Go Of Lerterh ede yor hii at Tupatalg yedto, ont cgindasags slieaa 
«BLD ml ake To auters oct tact ad tele wf Dios saw Put snuoons pokbart a 
«ana Past DeoTBA aay FL om women Matw atmueone gathext ttereq ton 
«Me Fe Lhe has siwed sayoudt etmemiaevas set een Divow guedasangi, 
—* — M Oe, lo SARA: POR POREAREREIT 
| V atved YLiton of Buntmony eicv pade mo⸗⸗⸗ RTUIRRASS. cs ai ‘thas 

* * anes To oon ,tneo » to Ai" to godzae edt nt egnadio 

“Re Fettas mie9 ont al sofieutoult a saw oxedt ,TEel 8 taste bow 
“Yo aYistatala Wuton fon Skd simshaetad samt plpiieud a stneo B\L daw d 
Sea daang 2 foe grtden secant opt? opel pate tunwe, only Attn sete, 
-anett of did Yd bottetson paw. atved BERL Yo. Liat eh ATs —E 
elwed ae ,.00 ® egnkdete® .orodmed tanbasteh of nuoson onde A 8 
Aas edwt ot Lo ga Sawod of oF Bownye od xdonecty bane @ Sengte 
— — aolue aned? 20 sa .odax? 20 rnold ogaotdd edg Ye 
aeitw onosigeled seve anotzateup Seuss auoan it aan avy 









~fe 

There ie in the record an account of the various trane- 
aetions of Lewis in the grain market through Lamborn, Hutehings & Go, 
Commencing in April, 1837, there were six of such transactions, ail 
of which showed a profit to Lewis, OSuring all of these tranasctiones 
@hite kept Lewie informed as to the sarket conditions, In 4ugust, 
1927, Lewle inetrueted white to sell 20,000 bushels of Septesber corn 
and to buy an equal amount of December cern, Thine is called a 
“apread® on the Board of Trade, August 2, the corn market fluctuated, 
and White inetructed his telephone operator to call Lewie at about 
11:15 oteloeck in the morning, but the operator reported thet she could 
not get a call through; that she would receive the busy signal; 
eventually she reached Lewis’ office and wae told by his operater that 
he wat out; word wae left for Lewie to eall White, but white heard 
nothing from Lewis’ office all that day. 

411 of the corn trades made by Lewie were on margin and 
Lewle had estecks pledged with defendants to secure the grain orcers, 
Oa the morning of August 3, White ealled Lewis to tell him he must 
put up more collateral, since the "spread" had moved against him, 
Lewle declined te put up more collateral and hie stocks were seld te 
eover the lose, 

Defendante argue effeotively that it wae unreasonable to 
believe shite promised to notify Lewis of every 1/8 of a cent price 
change. eoorde were introduced showing that on August 2 there were 
about 250 separate 1/6 of a cent price fluctuations in ‘September corn 
and about 220 price fluctuations in Decenber corn, in order to inform 
Lewis of every change of 1/8 of # cent on this date it would have re- 
quired White to notify Lewis approximately 550 times. “oreover, there 
ig no @laim that white, in the prior transactions with Lewle, notified 
him of changes of 1/8 of a cent in the market price. ‘There are 
various other considerations which negative any undertaking by shite 
to notify Lewis of any change of 1/8 of a cent in the — 
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Ia plaintiffs’ brief they adwit that thite 414 not promise 
to motify Lewie of any change of 1/2 of « cent in price, but say he 
promigeé to notify Lewle of “any changes 1/2 of a cent, more or lees, * 
and the argument is wade that the words “more or leen* meant a promise 
to notify Lewis ef the fluctuations of more than one-eighth, In their 
etatement of claim plaintiffs aucertes that defendsste agreed to 
notify them “ae often as the market fluctuated at leaet 1/8 of one 
cent," so long as the “epread* was in excesa of 25 peints, The trial 
court based ite finding upon the conclusion that defendants Gid not 
give notice that the fluctuation was exceeding 1/8 of one cent, The 
Judgment entered of $799.40 was the amount of plaintiffs’ loas, less 
1/8 of @ cent per bushel, and this cen only be explained upon the 
theory that Lewis should have been notified as soon as the "spread" 
price had fallen off 1/6 of a cent. 

There is aleo foree in defendante' argument thet while the 
evidence shows “hite endeavored, ,unsuccecsfully,to reach Lewle by 
telephone when the price had changed subetantially, the court disre- 
garded thie testimony beeause it wae of the opinion white should have 
called Lewis the moment of a 1/4 of a cent fluctuation. In other 
words, the court adopted the theory of plaintiffs that shite had 
promised to notify Lewis the moment there wae any change of 1/8 of one 
cent. As we have indicated, we held this theory ie unreasonable and 
cannet be given credit. 

Plaintiffs make some argument that the transaction was a 
gembling transaction, and say that under the “Municipal court praeetice 
no pleadings are necessary in fourth clase eases in the Municipal 
court, Municipal court rule 3, par, 1 (1935), requires plaintiff to 
file a statement of ¢laim setting forth the facts of hir complaint. 
There is no claim made in the instant statement of clai= that thie wae 
@ gambling transaction, The judgment wae not entered upon this theory, 


We are of the opinion the record does not justify the Judg- 


ment entered and it ia reverred, JUDGMENT AKVERSED, 
_O"'Gonner, P.d.. and HMatehett, J.. concur, : 
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CESIRA CALZAVARA, PRANK CALZAVARA, 
her husband, and #&D0 CALDAVAR: aN 


COURT, 
COUNTY. 





MR, JUSTICON MeBURELY DELIVERED THE OPINION OF THE COURT, 

Plaintiffe brought suit claiming eeparate damages sustained 
by them by the burning of a frame barn and ite contents, alleging the 
fire wae caused by the negligence of defendants in allowing dry graen 
and weeds to be upon the right of way of the railroad operated by 
them ae trustees, which wae set on fire from a locemotive engine, and 
aleo in failing to keep their locomotive engine and traine in suitable 
order ané repair so that fire would not eseape and be thrown upon the 
Fight of way and property of adjoining land owners; thet at 1:50 
o'elock in the afternoon of Coteber 11, 1938, eparks from a locomotive 
engine passing upon the railroad set fire to the graee and weeds on 
the right of way, which fire epread and wae communicated to the barn 
of plaintiff Ceeira Oalzavara, whereby it with its econtente was wholly 
consumed, 

The case was tried before a court and jury, and at the eon- 
clusion of the evidence for plaintiffs the court perewpterily in- 
structed the jury to return a verdict of not guilty. Judgment wae 
entered and plaintiffs appeal, 

It is well eetabliched that the trial court may not direct 
a finding for the defendant when there 12 evidence which fairly tends 
to support the plaintiff's case, If the evidence supporting the 
plaintiff 4s sufficient to make a prima facie case the court ie not 
authorized to direat ao verdict for defendant because of evidenes of 
contrary facta tending toward an opposite conclusion. Shannen v. 
Rightingale, S21, 111, 168, 175, 
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The evidenee showed that the railroad tracke at the place in 
question ran in 4 westerly direction on a down slope; the fence on 
the nertherly side of the right of way wae two or three feet south of 
the south side of the barn; dead grase and dry weeds from 1 to 1-1/2 
feet high covered the slope of the northerly embankment of the right of 
way and they hed been there through the evuuner, The dey wae clear and 
ary and the wind wae from the south, 

Nina Galsavara, the daughter of plaintiffa, wee working in 
the kitehen of the @welling nearby. She testified that she saw through 
the west kitehen windew a locomotive going weet aleng the railroad, 
drawing two coachee, passing the barn and emitting sparka; thet a few 
minutes later ehe went outeide and eaw the muthweet side of the barn 
burning; thet che called the fire department of the village of 
Libertyville, Til. but before it arrived the barn and ite contents were 
entirely burned; that she could see the grass and weeda starting te 
burn along the back of the barn on their property; that the sparks 
coming from the engine were ae large ae one's finger nail - “Little red 
sparke flying from the south." The weather bureau report for that day 
wae offered in evidence, showing that the maxisum temperature wae 43°, 
with an average of 72°; the maximum wind velocity 16 miles, with « 
momentary velocity of 24 miles ~- the prevailing direction frem the 
#outh, and the sunshine 99 per cent, 

Chapter 114, par, 64, 111. Rev. State, 1939, previdee it 
shall be the duty of railroads to keep their right of way clear ‘fron 
all dead graae, dry weede, or other dangerous combustible material, 
and for neglect ahall be liable“ in damages, Paragraph 96 prevides 
that in all actions against a railroad for the recovery of damages to 
property “occasioned by fire communicated by eny locomotive engine | 
while upon or paesing along any railresd in this estate, the fact that 
such fire wae #0 communicated shall be taken as full crime facie 
evidence te charge with negligence " 2 ecerporation or pervons who 
shall be in the use or oceupation of the railroad, 
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Some revarke made by the trial court indicate that he was 
doubtful as te some parte of the testisony of Hina Calzavara, but 18 
was not fer the eourt, upon the motion te direet the verdist, to weigh 
the evidence, 

Under the statute Lt is only neceseary for the plaintiff, to 
eetablish a prime facie case of negligence againat the railroad company 
to introduce evidence tending to show that the fire wae caused by 
sperke frow the engine. S, ©, ©, & 5t. L. Ry. Uo. v. Hornsby, 202 111, 
138. In i, &. BK. Go. v. Bailey, 222 111. 460, the evidence showed that 
‘from 10 to 30 minutes after a train had passed, fire was seen coming 
from the roof of a building nearby and the building was burned, The 
court held this evidence fairly tended to prove the fire wae con- 
municated to the building from defendant's engine and it was suffielent 
to make out a prima facie case, and the court therefore would not have 
been Justified in directing a verdict for the defendant. 

Ye are of the opinion that plaintiffe’ evidence fairly tended 
to prove the fire was communicated to plaintiffe' barn from defendants! 
engine, ené this wae sufficient to make out a prima faeie case under 
the statute, The trial court was not justified in inetructing the jury 
to find againet plaintiffs, 

The judgment is reversed and the cause ie remanded for a new 
trial. 

REVERSED AND REMANDED, 
O'Conner, F.J., and Matehett, J,, concur, 
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wa, JUTICE MATONETT DELIVERED THE OPIHION OF THE COUAT. 

January 9, 1939, the Turner company, defendant in thie ease, 
eecureaé a judgment by confession for #2250.75, in the Municipal Court 
of Chisago, against “illiam Schwartz, deing businese ot GSS =, selis 
street under the newe of “Midwest Printers Waehinery worke, On the 
same Gay an execution issued to the bailiff and was levied on property 
at the above premises, Later the bailiff levied the execution on 
other machinery and equipment at 820 W, 35th street. In each instance 
the LaSelle Mortgage & Discount Company gave notice of the trial of 
right of property. ‘The cases were tried together by the court, In 
each case, on January 27, 1959, the court entered judgment on 4 
finding in favor of the LaSalle company and the Turner company appealed 
to this court. The records will be best understood if considered 
separately, 

Williaw Sehwartz, the judgsent debtor, was engaged in the 
business of buying and selling secondhand printer's machinery. “e 
owned a businese at 653 5, Welle street and aleo at 350 5, ‘ellis 
atreet. Willias Sehwartsz hae a brother named Merrie, who up te June 
2, 1938, had not been engaged in any business on his own aecount, off 
and on he worked for hie brother William. ‘emetimes he worked fer the 
Turner company a¢ a repair mechanic, He was paid from 40 sents to 60 
cents an hour, 

William Sohwarts: testified that about June 1, 1958, he 
(William) wae offered a proposition to go inte the wateh business, He 
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aid not know whether he wanted 1t or not, #o he sugseated hie brether 
Morrie “take a crack at 1t.* He gold Morrie “equipement to fit the 
nature of the businese,* He laid out for Sorris the plans for the 
mateh company and the equipment he woulé need, Norris had never had 
any experience with that type of business, William prepared a son- 
aitional sales contract by which he sold to Morrie for 43500 certain 
equipwent at 653 ©, elle street, The instrument acknowledged the 
receipt by Williem Sehwarts of 3980 on the date of 1t (which was 

June 2, 1038) and the promise of Morris to pay to #illiam the balance 
of §2550 ten days thereafter. June 14, Worries, as the Midwest Match 
Gompany, executed a note for $3000 te the order of plaintiff, LaSalle 
company, and by chattel mortgage conveyed the property which he had 
purchased from his brother to it as security. The note provided for 
the payment of #160 en thet date, 7160 upon the 14th day ef each and 
every month thereafter for ten months, and the payment of $1240 on 
‘June 14, 1939, all with interest at 6%, illiam ‘chwart:, the judguent 
Gebtor, guaranteed the payment of this note. 

Morris Sohwartz, testifying ae a witnese for GefenGant, said 
hie brother William owed him $450 and that he (“erris) paid te #illias 
in the transsetion $600 in cash; that he then arranged with the 
LaSalle eompany for a lean, His brether took him to the loan company 
where he got a cheek for $2550, with whieh he paid off his brother for 
this property. Thereafter, he ocoupied the premisee with hin brether 
William, Morrie aayes he wae in the mateh business for about two 
monthe, He says he rented from his brother William st (25 per month, 
There was & front door and a back door to the premises, The entrance 
to the business conducted by Williem ae the “idweet Printers Machinery 
Works was by the front door, while the entrance te the buainese of hie 
brother Morris, doing business as the Midwest Match Company, wae by 
the back door, Morris says he sold very little in hie business, He 
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remenbers one customer who pald him $20. Me maileé out some catalogues. 
He says his brether #illiem agreecé to help him, “*I didn't have to pay 
hia, Hy duties were inside. I didn't go out.” Horrie says he might 
have done some little jobs of repairing while he operated the match 
business. He didn't sign the lease at 230 5, Welle street. Hie 
brother signed that. He made only one payment of §160 and interest 

to the LaSalle company, in July, 1936, and 41d not pay anything after 
thet. He never had « bank account in connection with hie business, 
The machinery #014 there wae sold by hie brother, December 27, 1258, 
Morris turned the property purchased from his brether over te the 
LaSalle company, This wae about thirteen days before the entry of 
Judgment ana levy ageinet William Sehwarte. Morris Schwartz exeouted 
a bill of gale in consideration of his release from the chattel 
mortgage, On the game day the Lavtalle company wade « written contract 
with Williem Sehwarts by which it empleyed him as its agent for 
*‘yeaconable compensation for the services rendered by him in connection 
with the consumastion of such sales, and not otherwise,* The agree- 
ment provided that William Schwartz wae te hold any proceede of sales 
ae trustee for the company. ‘The agreement was to continue in effect 
until the company should elect to terminate the same on five daye! 
notice. It provided William Schwartz ehould permit the Lotalle 
company to keep and store the property upon the premises known as 663 
5, Belle etreet, Ghicago, rent free, for the purpese of exhibiting the 
same to prospective buyere. At the sams time an ewployee of plaintiff 
LaSalle company went over to 653 GS, Welle street and with a stencil 
put on each piece of machinery a statement to the effeet that it wae 
owned by the Levalle Mortgage & Diseount Company, Yetween June 14, 
1938, and December 27, 1958, William Schwarts seld various items of 
property listed on plaintiff's mortgage with the knowledge and con- 
sent of plaintiff, and €1800 wae reeeived on these salen, turned over 
te plaintiff, and applied on the mortgage indebtedness, In addition 
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who 
a gash payment of 7160 and interest wae made to plaintiff by “orris as 
already stated, in July, 1938, 

Yefendant contends the transactions between Morris Sohwarts, 
Willies Schwarts and plaintiff relative to this “elle etreet property 
were freudulent and vold as to the creditore of William Sehwarts, It 
says Williem Schwarts owned substantially a11 of the equipment listed 
in plaintiff's wortgage for a year or twe prior te June 2, 1956, and 
on that date it represented practically all of hie stoek in trade; that 
Morris Sehwartz was a repairmaa whe head never hed any experience in the 
matoh businese nor ateady employment, and that the instrument executed 
by these brothers wae a sonditional sales agreement payable in ten 
Gays; that a substantial part of the equipment contained in this sales 
agreesent was of sueh nature that it could not possibly have been used 
in the alleged match business; thet it was never moved from the 
premises on which it was located, and thet William Sehwartz, who oc- 
oupied the premises, continued to sell the equipment in the usual 
eourre of business; thet the retention of possession and control of 
theee goods by ¥iliiam Sehwartz after he had apparently #o14 them wae 
evidence of an intention on his part to defraud hie creditors: that 
even the joint or concurrent posssesion with Merrie Sehwarts was 
presumptively fraudulent, Yo this point ie eited Nuechle v. Morris, 
131 111. 587, 591, 

It 16 apparent the theory of the Turner company was that 
Morris Sechwartz in the transaction in question wae a mere dummy for 
his brother #illiamy that the Lavalle Mortgage & Discount Company knew 
thie and contrived with #illiam and Merrie Sehwarts to the end that 
the creditors of William Sehwarts might be defrauded. ‘“hether the 
evidence justified such an inferenee it ie unnecestary to express any 


epinion for the reason that the trial as to thie particular property 
was not conducted fairly in the respecte we shall now point out, 
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In the firet place, the rules of the Municipal court designed 
te meet «2 situation such at existed were disregarded. Sule i135a pro- 
vided for an examination of any "party" or “person" before trial. 
Defendant filed a petition to that end and geeured an order for such 
examination of William and Norrie Schwarts, an order whieh wae quite 
apprepriate under the circumstances, The trial judge, without notice 
to defendent and upen his own motion, etruek hie signature from the 
order, Thie was quite prejudicial to the Turner Type “ounders Company. 
fwule 246 (3) of the Municipal court provides that in trial of the 
right of property no written pleadings shall be required ether then 
plaintiff's statement of claim, which in this case serely alleged plains 
tiff wae the owner of the property. It is said thet such examination 
was within the diseretion of the trial judge. Thie away be true, but 
aiscretion should never be abused, The striking of this order was, we 
hold, an abuse of discretion. Uefendants were entitled te this order, 

hecond, Rule 127 of the Municipal court provided in sub- 
etance that the court at any tise might order the production of any 
documents in the power or porsegeion of any party relating to any 
matter in question in the action, Defendant gave netice to the 
opposite party to produce certain documents and plaintiff refused to 
produce the same, The court said they ought to agrees on something 
because defendant would want to see the books, The-atterney for 
Plaintiff said he would not produce them, Attorney for defendant sug- 
geeted there should be a vontempt proceeding, or at leant a continu- 
ance for whieh he made a motion. The court reserved ites ruling, the 
judge stating that the only question in the trial was to show title. 
Attorney for defendant then pressed for a eontinuance and a bill of 
particulars, but the court said, “I don't see so much involved in 
this, All they have to prove is how they got titlhe.,* Later in the 
trial defendant moved for an order on plaintiff to produce ite books 
ef account, and the court said, “Wot yet." Attorney for defendant 
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then sald, “I don't mean this minute, I wean, before the trial is 
ended,* The court said, “I don't know, I may, and I may not.* Ur, 
Riseman: “If it is a question of title his teetimony must either go 

to prove title or it 1s immaterial.” The Gourt: “fhe best preef of 
title is the checke which you buy the article with, The canceled 
gheok is the best proof." Mr, Ziseman: “We are entitled te see their 
booke and see what the entries are," The Court: ‘If I think you need 
them, I will bring them in,” 

It is apparent the court was procerding on a wrong theory. 
Manifeetly, in a case such as ie here disclosed, there could be no 
efficient creae-examination of witnesses in the absence of the booke, 
The record shows that repeatedly upon croes-examination witnesses 
when preseed said the books would show the facts asked about. 

In the next place, we think the court erred in reatricting 
the scope of the cross-examinetion of witnesses, orria and Willian 
Sehwartz: were obviously hoetile witnesess in so far as defendant was 
concerned, The defense was based on « charge of fraudulent transfer 
of property in which they were directly concerned, In such o case, 
wiée and full examination and crose-examination should have been 
permitted. 27 Corpus Jurie, $735, p. 904-806, Frequent remarks of 
the oourt when ruling on the evidence showed that the caze wae tried 
by the court on the theory that inquiry might not be sade as to 
whether traneactions by checks and written contracts were bona fide, 
The court said: "All they have to preve is how they got title,” At 
another time, *The best preof of title is the ehecke which you buy the 
article with,* Apparently, on thie theory It was ruled that “orris 
Sehwartz might not be asked the souree from which he obtained waney 
to pay hie brother on June 2, 1935, for the equipment which they 
testified was bought from William “echwarts by “orrie Schwarts at thet 
time; aleo, thet hie finaneial condition and ability might net be in- 
quired into at length; that he might not be asked about his arrange- 
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ment with hia brother ae te the lease at 336 “elle street; that the 
ugelesenese of equipment bought from Pilliem fer the match bucinesa 
in which 1% vase supposed te be used could not be ehown; that the 
eentrol of the sells etreet property by Williem Sehwarts efter 
December 27, 1934, could not be inguired of upon the examination of 
ty, Kleinwan, plaintiff's manager with whem Willias Gehwartz dealt. 

When 1t became apparent that “orrie “ehwartr wae a hoetile 
witness the court denied defendant's motion toe make his the court's 
witness and permit full cross<examination on the ground that the 
motion should have been made before the examination of the witness 
began, 

A night seseion of court was held and defendant asked s con- 
tinuance which war denied. It is apparent the trial judge wae in « 
hurry te get through, and that he misapplied the rules applicable te 
the trial ef causes in which the issues were of the kind involved 
here, Yor these reasons the judgment will be reversed and the cause 
remanded for another trial. 

REVERSES AND REMANDED, 
O'Genner, ?.7., and NeSurely, J., concur, 
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MR, JUSTICE HATCHETT DELIVERED THE GPINIGN OF THR COURT, 


Defendante appeal from a judgment entered January 27, 1959, 
in favor of the LaSalle company in an setion of trial of the right of 
property situated at $20 &. 35th street in Chicago, 

The facts in brief are that the Turner company on January 
9, 1939, obtained a Judgment against William Sehwartz, who conducted 
@ business in egecondhand printing machinery at 655 5, velle street, 
Chicago, under the name of “idwest Printers Machinery “orke, Sx- 
ecution isevued on the jJudgswent against Schwarts in favor of the Turner 
company and was levied first on the property at 653 5, wells street. 
The LaSalle company claimed the property and gave notice of trial of 
ite righte. The exeeution wae then levied on the property claimed to 
belong te the Judgment creditor at 820 W, 35th street. The LaSalle 
company claimed thie property also. There was in each case Judgment 
in favor of the LaSalle Mortgage & Discount Company and appeal by 
@efendant to this court, The appeal from the Judgment as to the 
property at 653 8. Welle street hae been coneldereé in an opinion filed 
thie day in #0. 40828, This appesl involves the property at S20 #, 
5Sth atreet. 

In thie case the Lavelle sompany gave evidence tending to 
show that Yr. Selig of the Matherron-Jellg Company owned & printing 
plant which was purchased by the Latalle company on Uetober 28, 1958, 
for $11,386.86, and received from the vendor « bill of sale. On the 
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geme day the LaSalle company resold thir proverty to the Judgment 
éebter,#illiam Sehwartz,for £12,525,21, executing and delivering to 
bim @ eenditional salee agreement which provided that title was re- 
served in the LaSalle company pending payment of the purchases price 
which was payable November 26, 1928, with interest at 74. wliliam 
Schwartz: 2014 some pieces of the property and in each case turned over 
the proeeeds to the Lavelle company. He Gefaulted in the payment due 
November 28, whereupon the Lavalle company took poeseseion of the 
property and put Erie Glantz, one of its employees, in posseersion as 
custodian, G@lants remained ae custodian, both day and night, for 
three monthe. He was paid for his services by checks of the Lavwalle 
eompany, which slie¢e paid for eleetrie lights, telephone, ete. Glantz 
was acting ae custodian for the LaSalle company at the time of Levy 
and at the tine of the trial. 

when the LaSalle company first took possession, an auction 
sale wae advertised in the name of the Midwest Printers Machinery 
Works, The sale was in charge of Hr, Winternits, but the property was 
not sold, The custodian testified the Judgment debtor, Willian 
Sehwartz, came over at tines to show customers the machinery; that 
sometimes he was there every day, sowetimes twice a week; that he 
4idna't take anything out of the building without peruiesion froa the 
Latalle company. The witnese did net know what salese were wade by 
William Schwarts but knew that he (the witness) had permigeion many 
tines from the LaSalle compeny to take machinery out. je could not 
remember how many times William Sehwarts had been at the place nor 
remember the last time he saw him there, He did net remember whe ther 
& cutting machine war moved out on December &, but he renembered 
cutting machines were taken out and sold, He didn't know whe ther 
Sehnwert2 showed these wachines, The winterntts company war also 
eelling machinery there, . 

Kleinman, general manager of the Lacalle company, testified 
thet after the termination of the conditional sales contract he told 


we 

taemshet ect ef yfaegenq side Sloaer yequeo elf{eeal on? web anne 

00 gaiseviled bas gnitvueexe {8,594,814 40% 2 daawsiod mat itty zotdes 
~ot naw sf017 Said Sobiverg doide teeneetge aoine Innoitihnss 9 mid 
eoluq asadoung off Yo tnemtadq gatiaeq (sqeoo vi fatal od at hevies 
naliiie <3 @e tnenetat athe ,850L 83 aedmevol sidayeg saw one 

weve bawiwee e200 dean of dee etumqorg edt Yo eevelq exes Bion —— 

evh Taomyeg acte at hetinateb efi stnaquee efiatal edd Of abeooerq ad? 

os? Yo motaasseod eos ynoqwoe eiLalled edd noqueredw ,08 redmovel 

as soleveseoq al ,seoyoiqwa agt to one stash efc% tug haa yYtteqorq 
30% .douis Soa Yah Sood  aelbetave e6 benteaset atm ,salbotaue 
eliatal ett 10 sdoedo <i seotvue, sid vet Steq saw oh vadvnom eoudt 
rtrel® .ote ,snorigeled ,etagil olwtoels set bisq eale dott: ~ynaqued 
sel Te emsd el? te qraquee eifedad eff wet aethotaus en gation uey 
elad ed? to ants off ta baa 

aotfous te ,aoieesnetg Moo? text? yamqwon efieiad off? seme 6 OY 

|  “Wetites sieisini Saovhin wie To omen et? af bertirevds sew elas 
 aaw Youegouy edd feud ,aelavetAdy 1 to eguasio ot sew elas edt,» ,axtrow 
gost pyuenidess eid etamesewe wosin Of soak? Ja devo omad , etaneria® 
te Pact pleew 2 colwey gandi omer , ab Yaeve exsd? saw od Sontsomoe 
! ent ort netestorreg Swostdiw gntblind edd te uo gaideyns osae F! absb 
OR ORAM anew. meta tan wend tem BL> akentiw adh .yamghos! fisted 
sew apleasorreg bad (asentiw oct) af dale wend cad siceedet eetiliw 
tom 6ivep olf tuo yreniioaw edad of yYouquoo olfeted aio sont somte 

| 20m sasigq eff ta sesd bad stcawie® matlilv. set? yaan wod wedwemes 
hbeiodmemea of tud .8 gTedesoe ge Sno beveon. naw enttoaw guittue 2& 

todd oviw womd @'abld of .blos baa two neta? exer sentdbam galeene 
«ofa saw Yaaqmoo stteretagy eff. ,esalsonm esedy Rowodle sftewsiot 
jae? yt Let nee erlt wll es ores. Uieatdose gation 
Hertstec? esunques #Liated dt ‘te segenen Lorneg —— nit 


btn. ot Un Te eee hin Been Cmte Od See ee le Qi os £66 me Bie 











=S- 
William “ehwartz that if he had an opvortunity to sell any of the 
machinery he (the witness) would make arrangements to ¢ell Kip a 
piece, but he said he didn't think Sehwarts sold any after Noveuber 23, 

Movember 29, 1235, Sahwartsz paid to the Lavalle seompany the 
sum of $426.60, taking ite receipt, and on hevember 50, he paid 
$73.40, 

The Turner company argues that the transaction by which the 
LaSelle company took title te thie property and aold i¢ te William 
Sehwarte war in effect a wortgage as security for the money advanced 
by the LaSalle company for the purchase of the equipment, and that 
not being recorded 1% wae void ae to creditors under §1 of the 
Tllinois Revised Statutes, ch. 95. Thie contention can not be sus- 
tained on the undisputed facts. The sale from “elig to the Lavalle 
company 414 not conetitute a chattel mortgage because there was no 
debt from plaintiff to Selig. Plaintiff paid ®*elig for the plant and 
received an abeolute bill of sale, ‘The traneaction between Willian 
Sehwarts, the judgment debtor, and the Lavelle company by which 
Sehwarte became possessed of the property wae a conditional sales 
agreement and not a mortgege. The transaction wae in conformity with 
§26 of the Uniform Sales act (Ill, Kev. States, ch. 12la) and the title 
ef the Lavalle company prior to the time when the price wes to be paid 
wae superior to that of ereditors, Silverthorne v. Chapuan, 259 T11, 
App. 280; Horvitz v. Leibowits, 274 Ill. App. 196. then the debt — 
became Cue plaintiff took immediate and exelusive possession, In the 
absence of tome conduct by which the LaSalle company would be pre- 
cluded, ae provided by §23 of the Uniform Sales act, its rights would 
be superior to those of eny creditor whe might levy. At the tise of 
the levy and even up to the time of the trial the custedian of plain- 
tiff was in possession of the goods, (ce Smith-iurd Ill, Anno. State, 
eh, 121-1/2, $20, p. 489, and $23, p. 499.) Sherer- Gillett cg. v. 
Long, 318 Ill, 432, 149 N. E. 228; Mat'l Sank of the fepublie of 
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2», O68 112. 366, 192 H, &. 215; and west 
ny ¥. Grahams, 266 Tll. App. 887, 2 8, %, 24 172, 
As will aprear from the opinion filed in Ho, 4089¢, the 





manner in which this care was tried is subject te oriticien, but in ee 
far ae the property at S20 Ww. S5th street ts concerned the rights of 
plaintiff are so clear that these errors could not in any way affect 
the serite of thie suit, in whieh 1t is believed substantial justice 
wae attained, 

JUDGMENT APPIRHED, 
O'Connor, P.J., and MeSurely, J., eoneur, 
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SITY MATIONAY TRUST COMPANY f | 
OF EVANSTON,/a Hati@nal Sanking Corp £ A 
a 


@ gixcurr sOURT, 
Sort ral 
BARAY >, 


MADDEN, 7 aaa —— A. 5 548* 


MA, JUSTICE MATCHETT GELIVERED THR OPINION OF THE COURT, 

Defendants appeal from an order entered Secember 11, 1939, in 
a ereditor's suit directing that the proceedea ef two purchase money 
mortgage notes held in eserow pending the suit,should be applied te the 
satisfaetion of plaintiff's judgment, The cause wae beard wpen plain- 
tirf's supplemental bill as amended, the anewer of defendants and the 
reply of plaintiff upon the stipulation of the parties as te facta 
filed in the cauee Lecember 22, 1938, and evidence taken in open court, 
The facte are not in diepute, The recevery of the judgment,the re- 
turn of the execution unsatisfied, ete., are admitted, The purchase 
money mortgage notes were proceeds from the eale of 4 part of certain 
lands in Sook county, which on June 18, 1928, were owned in fee e#laple 
by Henry A. Pearzons, the father of the judgment debter, The title 
wae regietered under the Torrens law, 


Aeruary as. 1928, Henry A, Pearsons conveyed thie land te 


the Comsercial fruet and Savinge Sank upon certain trusts declared in 
writing, of which the Judgment debtor was beneficisry. August 4, esi, 
by written direction of Henry 4, Pearsons and Harry °. Pearsons, the 
bank by ceed conveyed the land te defendent Katharine °. Sadden, she 
at the same time executing and delivering thie writing! *], Eatharine 
P, Hadden, declare that I hold title to the following deseribed par- 
eels of land, conveyed to we this day by Commercial Trust and Savings 
Bank, aa Trustee for the benefit of Marry '. Pearsons: ***" The 
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writing deseribes the lande and ia sworn te by Katharine ©, Madden be- 
fore a notary public. 

Plaintiff's judgment wae for 36,492.89, it was reecvered 
Auguet 12, 1925, in a eult on a note dated Mareh 20, 1926, Thies suit 
was begun Getober 4, 1938, and notice of lis pendene filed in the of- 
fiee of the Segietrar, 

Attached. te the *tipulation of facts filed in the court 
Deceaber 22, 1936, are exhibite whieh are copies of the instruments 
ané conveyances above dorseribed, The etipulation of the parties con- 
siets of nineteen paragraphs. 40, 16 is ase follows: ‘*That the 
purchase money mortgages deposited in escrow by Katharine *, “adden be 
taken and held in subetitution for the land therein desoribed and sub- 
Jeet to the eave truste, claims and liabilities ag said land wae held 
prior to ite conveyance, and that the above entitled cause proceed 
against saigé mortgages and the proceeds thereof, with the same forse 
and effect ae the cawe might have been prosecuted against said land had 
title vemained in Katharine fF, Hadden as it wae on the date ef the 
filing of the above entitled cause, it is the intention of the parties 
that if the land deseribed in the purchase money mortgages war or 
could be subject to the lien of the plaintiff's judgment egeinet Sarry 
P. Pearsons, or could be reached or subjected by Creditor's Complaint 
to the payment thereof, the purchase money mortgages might be reached, 
#014 or applied to the satisfaction of sald judgment.‘ The ith 
paragraph provides: "The Stipulation shall be filed in the above en- 
titled cause and the recitations, terns, conditions and agreements 
contained herein shall be considered ar part of the pleadinge ef the 
parties hereto and be conclusive upon the parties.” 

Katharine ?, Hedéen 1a a cousin of Harry ?, Pearcone, who 
during these transactions wae and now ile a practicing lawyer. The 
evidence shows that cince she tock the title ahe bes held it merely 
for the convenience of the judgment debtor; that the judgment debtor 
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a 
hae received the proceeds of sales; that she haa aeted entirely at hie 
direetion, anéd it seems on plsin equitable principles pleintiff is 
entitiea te the relief prayed unless some controlling rule of law 
forbids, . 

befendante say theee mortgages may not be applied te the 
judgment against Harry ©. Pearsons because the writings by which the 
supposed truet in Katharine *, Hadden wae created show the laek of 
@lemente necessary to the crestion of a trust, ‘They eay the title, 
therefore, vested in Katharine °, Hadden in her own right snd thet 
she holde clear of the claias of creditors of the Judgment debter. To 
thie point ie cited Marble v. Marble, 304 Ill, 22%-255; Osbern v. 
Reariok, 325 T11, 629-557; Illineis, ete. v. Jones, 38h fil. 498-506, 
and Gurnett v. Mutual, ete., 566 I11, 612, These cases do not eustain 
the proposition to which they are cited. In all of them questions are 
considered with reference to the existence of active trustee, All 
these caves hold that to create such a trust requires a definite sub- 
jeet matter, o definite beneficiary and e definite statement ae to the 
nature and quantity of interest of the beneficiary, and the manner in 
whieh the truet is to be performed, These must be set forth with 
certainty. 

¥e hold the trust ereated in iatharine Hadden by her 
declaration at the time she took title in sufficiently clear and 
definite in these reepecte, The land which ie the subject matter of 
the trust is definitely deseribea, The beneficiary is definitely 
named, The duties of the trustee are clear and certain, which is 
merely te holé the title for the beneficiary. *e hola the trust is 
not lacking in any of theee respects. Hanifestly, however, the trust 
created ie a dry ae Gietinguished from an sctive trust, The dis- 
tinetion is clearly pointed out in Sarrie v, Ferguy, 207 T11, 634,558, 
whieh hae been followed in numeroue cases, in substanes, a ary trust 
ie one in which, ae here, the trustes 1s « sere passive depositary of 
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the preserty without ective @uties, The cases all held seach & trust 

ie exeeuted by the statute of Vsee so that nothing remains fer the 
trustee to do but eonvey the property upon the request of the benefici- 
ary. The truest undertaken by Katharine *, Hadden, 1% will be re- 
membered, states *I held title *** ag trustee for the benefit of Barry 
P, Pearsons ***,* This was clearly a dry or passive trust, the effeet 
of which wae to vest title in the beneficiary not the trustee, Tyler 
v. Tyler, 25 Ll. App. 333; Moll v. Gardner, 214 Ill. 248, 254-58, 

It ie next argued this property scannct be taken under 
erediter's bill by reason of the exception stated in #49 of the 
Chancery act (Smith-Murd Anno, Stats., ch. 22, p. 264), Thie section 
in eubstance provides that a judguent creditor may by this preeeeding 
reach any property, money or thing in action, ete., due to the debtor 
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An our conclueion that the trust created in Katharine °, Hadden was & 
ary or peseive trust thie contention also is without merit. sell ¥. 
Sariner, 214 111. 249, If, however, we assume, ae defendants by their 
amendeé anewer aver and by evidence offered notwithetanding their 
stipulation te the contrary to show, thet the effect of the conveyance 
to Katherine FP, Hadden was to create an active trust of the same kind 
and nature as was brought inte existence by the original deed from 
Henry 4. Pearsone to the Commereiel Truet and Savings Sank and the 
@eclarstion of trust executed in connection therewith, we are never- 
theless convineed by our examination of these instruments thet the 
trust created thereby is not exempted by thie exception etated in thie 
section of the Chancery act, 

fheee inetruments placed the title in the bank but gave to 


the Judgment debtor (Harry ?. Pearsons) the exrnings, aveille and pro- 
eeeds of the real estate. He was given practically exoluaive power 
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abe 
to Girect 41] deals with reference to the title, was given the power 
to menage and Control the land and the title, the right to sell and 
te receive the proceeds of mortgages, of tales or other dispositions 
of the premises, It wae provided the trustee bank might deal with 
the real antate or make deeds therste only when authorized in writing 
by Harry P. Pearsons; that the trustee ene net to be requirea to in- 
quire inte the propriety of ¢irections given by Marry ©, Fearsons, He 
was given the right of management, centrol, selling, renting and 
handling the property ené wae te receive the proceeds of any teles, 
Henry A, Pearson reserved the right to revoke the trust and to demand 
& reconveyance. He never Gid either, He is now dead. Ae a matter of 
fact, this provieion never at any tise in any wise limited the control 
or interest of Harry >. Fearvons in the premiges, OSefendante elite 
Binns v, Laforge, 191 I11, 898-607; Rejue v. Graham, 197 ill, 67; 
Yon Kesler v. Seully, 267 Tli. App. 495, and Firet National Sank v. 
Starkey, 190 T1l. App. 652, 

The Yon Kesler case involved a ependthrift trust. In the 
ReQua case 1t was held that the debter under the circumstances took an 
annuity as @ purchaser, and it was applied on his debt. in the Binns 
oure it wae held that a trust fund created by the will of # third 
porcon, and held under the control of trustees directed to pay the in- 
eome to the debtor, could not be reached by a creditor's bill te an 
amount neceesary for the maintenance of the beneficiary and her 
children, whe were dependent upon her for support. The case is 
practically distinguishable ae invelving se ependthrift trust, The 
Starkey case alge involved a testamentary trust where the control and 
management wae still in the hande of executors and trustees, and it 
wae held the interest of the debtor could not be reached by ereditor's 
bill prier te an order of distribution by reason of $49. All these 
eases are 4istinguishable, 

Section 49 expressly gives the creditor power to compel the 
discovery and application of any preperty “held in truet for hin, * 
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that is, the judgment debtor, This seetion wae cepied from a similar 
Hew York etatute, Illinois courts in sconetruing 1t follow the con- 
struction which up to the time of ite ensetment here had been put 
upon 1% by the kew York courte. Eesua v. Graham, 167 Ill. 67, The 
Rew York courts Bave Reid that property, the title to which is held 
fer the debtor in a dry or passive trust, say be taken for hie debts, 
Nerdin v. Slocum, 71 N. Y, 345; Hallet v. Thompson, 5 Paige (H.¥.) 
583; Uliman v. Saueren, 106 N, ¥, S29, 346; Welle v. Ely, 11 NW. J. Bq, 
172. we hold the exception of the statute not applicable te trust 
property which has passed into the centre] and managesent of the debtor, 

Defendants next contend the truct in Zatharine *, Hadden wae 
a spendthrift trust and le not subject to be taken for debte of the 
beneficiary for that reason, They cite Keller v. Keller, 244 Tll. App, 
196; Hollowaty v. Prudential, ete., 282 Ill. App, 844, and #allage v. 
Foxwell, 260 fll, 616, 627, and similar cases. Keller ¥. eller 
perhape goes further than any other [llineis care in extending the ap- 
plication of the doctrine of the spendthrift truet, which wae approved 
by the Supreme court in the case of Steio v. Whitehead, 111 111, #47, 
ana has been fellewed ever gince, either that case nor any other in 
thie state, so far ae we are informed, helds that a spendthrift trust 
will be created unless manifestly it wae the clear intention of the 
ereator of the truest to bring such » trust into existence, The evi- 
dence here is not sufficient to disclose any much intention, 

It 4s pointed out the beneficiary was the son of the donor 
anG & man of mature years, end evidence wae introduced to the effect 
that at the tine the premises were conveyed te the bank by Ais father 
the beneficiary wae estranged from hie wife. ‘he later inetituted 
aivores proceedinge, The case reached this court and is reported in 
Eearsons v. Learsone, 262 Ill, App. 92,. the beneficiary was a lawyer. 
The inetrument by which Heary 4, Pearsons conveyed the property was 
apparently carefully prepared. If it hed been the intention to ereate 
& @pendthrift trust it 1s apparent it weuld have been so declared, 
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Defendants ecouplain the court erred in ite rulings on the 
eamiesitbility of evidences. Upon sbjeetion by plaintiff, evicence 
effereé by defendants was excluded as te alleged conversations between 
Harry *. Pearsons and Satharine °, Hadden at the time of the execution 
of the deed to Kise Hadden, These eonvernations tended te contradict 
the writing which was a part of the stipulation and te show that she 
tock the title with the understanding it was to be held on the same 
truste isposed upon the bank from which ehe reerived the deed. dee 
fendante made an offer of preof on this point to whieh objection waa 
sustained. Gn their objection, also, evidence wae excluded ef a 
written declaration of trust executed by fathasrine *, Hadden at the 
request of Harry ©. Pearsons leng after the etipulation in this case 
was filed, and which tended te contradict the facts as recited in the 
etipulation, The evidence wae clearly an afterthought incenzistent 
with the facts ee stipulated and was preperly exeluded, 

Defendants point out the conveyances to the bank provided 
that the proceeds of the trust should be considered as personalty and 
not realty, and we are reminded that the statute of ‘ieee is not ap- 
plicable to personalty, %¢ are not unmindful of this provision in the 
original conveyance te the bank nor of the law applicable, The pro- 
vision wae applicable, hewever, to the proceeds of the trust rather 
than the subject matter of the truet iteelf, The written request of 
Henry A, end Harry P, Pearsons to the bank to convey te Katharine *, 
Hadden, we think, waived thie provision in eo far as they are con- 
cerned, owever,in view of the actusl previsions of that declaration 


of trust, as we have already pointed cut, and in view of the absolute 
control over thie property which the debtor hee at all times possessed 
and nowpossesses, we held 1% is subject to be taken for his debts 
under either the general rules of chancery or the epecifie orevisions 
of $49 of the Chancery act. The etatute Goer not exempt from ite ap~ 
plication property from whatever source which hes metunlly passed inte 
poesesaion of the debtor and is being used by hie for his own purposes, 
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wo Be 
We hola this property was liable for the debte of Harry °, Fearecens, 
the judgment debter, 
The Geeree will be affirsed, 
RECKEX AFPIAMRD, 


O*Gonner, F.., and Nevurely, J., concur. 


























nt HA ane eS © weit ae 


| Gener S es nage — sere ety h hte e 8* ** 


| 
| 
| 





| ate, Anh dn ok 20, pehpetl ! pee ? 
| — — — ae 
“ot fines id Dav inady mle sedde ep Anat Og. meee ) 

f ‘ier ob aang 18 90S, 90 mt 8 Sa 
4.38 Doteless on nanan Le ~aotenetse Gham, OR» . 


| 
¥ oa? a oot, .2 oatageitad set tatabane £99. ——— 
| 





Shee Ghat Bh — — — — aca a⸗ aä pred screen, —— pats 
wns ck Des swrn ca seat le Sathana ane, wt babes Atte Ne yl 
aona tagora ——— — — i Rit Me⸗ Pon gran 
oes ‘Sango, aay ban, Setadvelia, sii 
hebietey, sitive i? 2 omenyRT AM adit tae Sete aamaba 
Aa Wiaaorieg fe ynuncomen at AR, Bee WAS 39,9 
740 Tam Oh won 2x seyate alt Bale palsies ek: te bt Pha 
ody at sobalvors, pest tm feo. OE PRA H.R 4 J * 
— oad  stisiawtsoga cei ae 1% nem sind att Of, conmymenen, him 
ania dees Ad? YO Rimmer, st, ok ennenech yale s Lame i 
tn, teegpen nattian aft. ashy * —* 








| aes (iis eth ba 01% 00 shauna * 
an ⸗g acun tons tell te zuchda topunn mete me 
| tintoria edt te. vely wk sen fa, va o 
| Rwatestoq eoe2? ate | A oxi sagt ah: * 


7 

atten ait ae aena os — — 
won bda Ariavn⸗ iat Vea 

‘tee nate — 








whee WER ——————— 





t OF ERROR TO 






MUNICIPAL COURT 


2 3 av {Ae 549 
MA, JUCTICE MATCHETT DELIVERED TRE OPINION OF THE COURT, 

Plaintiff in error was arrested without a warrant and July 
6, 1939, arraigned on an information which charged thet on the let 
day of July, 1939, he “did then and there unlawfully, knowingly and 
willfully cause, sid and encourage Marvin Dupont #ilseon then and there 
being a male child under the age of 17 years to be or to become a 
Gelinauent ehilé, ané did knowingly and willfully de acts which 
Girectly tended to render such child « delinquent child,® in viclation 
of par. 104, ch, 38 of the Tllinols Statutes, 1957, The information 
wae @igned by Beerie Wilson and purports to have been subscribed and 
aworn to by her. fhe record shows that leave to file the information 
wae given; that defendant was present in open court; that the court 
took jurisdiction of defendant's person and ordered the bailiff to 
take him into custody; that defendant wac arraigned and advised by the 
court of hie right to trial by jury; that he pleaded not guilty, 
waiving trial by jury and submitted his cause to trial by the court; 
that after hearing the testimony and arguments of counsel, the court 
found defendant guilty in manner and form ae alleged in the information 
of contributing to the delinquency of a child; that Judguent wae 
entered to that effeet and defendant sentenced to serve in the House 
of Correction for one year. 

The evidence taken upon the trial is not preserved by bill 
of exceptions or report of proceedings. The Judgment was entered July 
6, 1939, February 9, 1940, defendant made ao motion to expunge the 
- Judgment of July 6, 1939, vaeate it, quash the mittimus and discharge 
the defendant. The grounds of the motion were stated to be that the 
information failed to charge * criminal offense ae required by Art. 2, 
49 of the Tllinoie Constitution: that the information was veid beeanse 
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the verification to it purporte to have been acknowledged in the year 
"19," which was 1920 years before the alleged offenre was committed; 
that the mittimue or warrant of commitment wae void and was issued in 
violation of Art. 2, §2 of the Constitution of Tllinois and the 
Fourteenth Amendment to the Constitution of the United “tates; that 
defendant was not represented by counsel and the court was without 
juriediction to try the eause for that reason, and that the trial 

was held in violation of Art. 2, §9 of the Conetitution of Illinois; 
that defendant had a meritorious defense whieh he wae prevented from 
presenting without fault or negligence on his part by reason of 
excusable mistake and ignorance. 

The People by the State's Attorney anewered and later made 
a motion to strike defendant's motion which was granted and the 
motion denied, Defendant then sued out this writ of error. 

It 16 urged for revereal that while the information charges | 
the crime to have been committed July 1, 1939, the information ap- 
peare to have been verified in the year 19. ‘efendant cites People v. 
Weinstein, 255 111, 530, and other casee, In People v. MoCullough, 
206 Ill. App. 269, this court held that where a defendant went te 
trial without objecting to defects in the verification of the infor- 
mation such defeets were waived. 

It 1s urged that the information fails to charge a crime 
because it faile to set out what particular acts, if any, defendant 
committed. Feople v. Ellis, 185 Ill. App. 417, and similar cases are 


relied on, ‘The information here wae in the language of the statute, 
and this was held to be sufficient in People v. Yallace, 185 [11. App. 
214, A similar ruling wae made by thie court in People v. Yslker, 
(Opinion abetracted) 306 Tll, App. 600. 

Other points made by plaintiff in error are based upon the 
aesumption thet the information was fatally defective which, ae we 
have seen, was not the case, It is, therefore, unnecessary to give 
further consideration to such points. The Judgwent will be effirmed, 


JUDGMENT AFFIAMED, 
O'Gonnor, F.J,., and MeSurely, J,., coneur. 
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JUSTION WATCHRTT DEYIVERED THE OPINION OF THE COURT, 


907 1.A.550' 


In an action for pereonal injuries caused, as alleged, by 
defendant's negligence and upon trial by jury there was a verdict for 
plaintiff with damages asseesed at $750, on which the court overruling 
motions of defendant for a new trial entered judgment, and defendant 
appeals, ‘It te contended that the court erred in overruling a motion 
of defendant for a directed verdict at the close of all the evidenes; 
that the verdict is against the manifest weight ef the evidence, and 
that the motion of defendant for « new trial, or,in the alternative, 
for judgzeent notwi thetanding the verdict, should have been allowed, 

Plaintiff was injured Hovember 19, 1956, in a eolligion 
between two automobiles in Aossoe street near the intereection of that 
etreet with Pulaski read (aleo known ae Crawford avenue), in the City 
of Ohieago. Plaintiff, » married ledy, lived with her husband, who 
wag a painter, and their family at 3411 N, Harding avenue, leas than 
a block from the scene of the accident. Plaintiff end her husband 
had been chopping at the store of Sears, Roebuck @ Company located on 
Ivving Park boulevard and Milwaukee avenue, They started howe, he 
driving a 1956 Chevrolet automobile, Flaintiff eat in the front seat 
with her husband, Their little boy about two and one-half yeare of 
age wae in the back seat, 

Pulaski road haa street car tracks in it. On the day in 
question it was dry and in good oendition, It rune north and..seuth 
while Hoscoe street runs enact, intersecting and ending et Pulaski 
road, Plaintiff's husband testified ne was driving south on Pulaeki 


turned 
road and/east inte Hoseos street; that when he wae in about the 
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~Be 
midéle of the street he for the firet time observed automobller eoming 
weet in Soseoe street and saw one coming toward him, He saye the 
front end of his automobile was straight vith the east curb line of 
Pulaski read; that he wae fecing east and defendant's autesebile was 
about 20 feet exet of hia coming weet. He blew the horn. Fiaintirf 
said to hin, “Look cut. Those fellows are not leoking where they are 
going.* Mr, Owiklineski saya he then made a desd ater with hie car 
faeing @ little southeast and the south end wae then sbout 3 or 4 feet 
east of the east curb of Pulaski road, “rr. Cwiklineki blew his horn 
again, and the other auto struck him, He saya the frent bumper 

struck Glose to the fender of the car, lifted up the running board, 
suaghed the left fender and pushed the automobile in which plaintirr 
wae riding about one or one-half of a foot. ie wife, he says, 
bounced against him, then etruek the right hend side of the car, Mr. 
Cwlklinski told her to get out and helped her to do so. He says there 
were two Boys in the car that hit thee, These boys had a radic and he 
heard it going full blast, He called the police etation and the police 
came and took the boys to the station. They were near their home, 
where plaintiff went, “he was at the time in the eighth month of 
pregnancy, 

Pulaski read is about 40 feet wide, Plaintiff's husband says 
he drove into the intersection at a speed of about 3 miles ser hour. 
Cars were parked on Pulaski road,to some extent obecuring vision, 
Rosece etreet is about 20 or 25 feet wide, There wae an apartment 
budiding on the northeast corner of the intersection, Mr. Gwikilineki 
#aid to defendant, “why den't you look where you are going?" to which 
defendant replied, “Who could expeet anybody coming from thie way.” 
Plaintiff's husband says there wae traffic going north in Pulseki at 
the intersection, Plaintiff testified in detail, corroborating fer 


the moet part the testimony of her huaband ae to the way the eollivion 
oocurred, | 
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Qefendant, twenty-three yeare of age, saya he wae driving 
a 1938 Plymouth four-door sedan, twe monthe old; that he teok His car 
out of gear and left 1% in neutrel becsuse care were parked on 
Pulaski read and that when he cot there he applied the brakes slowly. 
He had been looking te the left to ses if there was any moving traffic 
because he was going to turn north inte Pulaski read, in the meantine 
there was a crash. lie says he was moving about a half wile an hour, 
Three or four care head gone through so he slowed down fearing he 
could not go through because it wae a buey corner, Oefendant says 
that after plaintiff got out of the car ahe walked up to them and 
gaid,* You young brate should not be driving a car.* fe told her he 
was not a young brat, He asked plaintiff if the little boy war in- 
jured, fe says there wat a radio in the car; thet it wae Saturday and 
a great ball game was on, Leon Kyskowski wae in the car with him, 
Befendant etays when about 12 feet from the curb line of Pulaski road 
he glanced to the right and then immediately to the left, 

befendant’s cempanien, who was with his in the car, did not 
testify, and no reason is given for the failure to produces him, De- 
fendant produced three other witnesses, *alter Kulka, Smil Tangen 
and Carl Yeldbauer. wWaldbauer said he was driving north on Pulaeki 
road; that plaintiff's ear coming from the north cut in ahead ef hia 
in the intersection and made a left hand turn when the witness was 
about 50 feet from the interseotion, The witness stopped and got out. 
The automobile that made the turn, he eaid, was not going “very fast," 
Kulka, « decorator and painter, testified that he was walking south 
in Pulaski read on the east side of the street north of the inter- 
section. When he was on the north eide of Hoscoe, he saw defendant's 
Gar going weet on Rosese etreet. He then saw the car in whieh plain- 
tiff was riding make a left turn; then he heard the two fenders smash 
"and that was a11,% This witness said defendant's ear had stepped 
and thet the other car struck defendant's car after 1t wae stopped, 
Tangen, an employee of the Surface lines, says he wae just leaving a 
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eandy store on the northesst corner of the intersection end that he 
waited at the east curb line of Pulaski read and on the north erces 
walk of Soseee street, He alse saye defendant's ear stopped before the 
eellision cecurred, 

Plaintiff was riding in the ear driven by her hueband, Che 
waa not in control of it, and 1t 16 not contended that the evidence 
tends te show she was in any way guilty of contributory negligence. The 
complaint charges general negligence of defendant, and in particular 
that he failed to apply the brakes, failed to keep a lookeut for other 
care lawfully using the etreete and failed to give any warning by 
blowing a horn or otherwise. There was a motion for a directed verdict 
at the close of all the evidence, and defendant argues quite at Length 
thet it wae error to refuse it. Ho evidence was offered by plaintiff 
4n rebuttal and defendant saye thet hie defense having bean established 
by uncontradicted evidence, the inetruetion should have been given, 
Yefendant cites oases such ae Fuller v, DeYaul University, 295 i111. 
App, 261; Simens v. Dole Valve Go., 288 111. App. 288, and other cares 
holding that vhere an affirmative Gefense is established by uncon- 
tradicted evidence, an instruction requested by defendant in ite favor 
shoulda be given. The rule invoked is not applicable te this record, 
There woe evidence tending to suppert the allegations of the complaint, 
and defendant admite that this was sufficient to make out a primes 
facie case, Gther evidence was given by witnesses for defendant, which 
ae a matter of fact, contradicted defendant's teetimony. 

In welghing ail the evidence, plaintiff was entitled to heave 
the benefit of all the evidence tended to prove and te have all just 
inferences which could be drawn frem 1t regarded as true. if the jury 
eould, without acting unreasonably in view of the law, find the issues 
of fact in her faver, then she was entitled to have her cause sub- 
mitted to the jury. Thie 1s the rule leid Gown by the Supreme court 
v. Gook, 222 T11, 206, to whieh this 
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court and the “upreme court have constantly adhered in e long line of 
eases of which plaintiff cites Molloy v. Chicago Nepid Transit Go., 
355 Tll. 164; People v. Eanisch, S61 [11. 465; white v. City of 


Belleville, 364 Ill. 677, and defendant cites Kelly v. Chicage City 
Beilway Co., 283 111, 640, %¢ hold the court did net err in denying 


the motion to instruct the jury in faver of defendant or in refusing 
to enter a judgement for defendant notwithstanding the verdict. Wer 
ean we say,after giving attention te the evidence, that the verdict ia 
#9 manifestly againet the weight of the evidence as to require a re~ 
versal, 

We ave of the opinion that it was a question for the jury 
to determine whether, ae a matter of fact, defendant wae guilty of 
negligence at the time and place in queetion, in hie failure to ob- 
serve end warn or failure to etep hie car in time to have prevented 
the aecident. Defendant knew the intersection under all the cir- 
cumstances was dangerout,as the evidence shows without contradiction, 
The jury had a right to believe that if he had been giving the at- 
tention to the road which the situation demanded the collision would 
net have occurred, oth parties were fortunate in that the injuries 
were not more severe, The law applicable te thie case is perfectly 
clear. The material facts are not so clear but are of a kind and 
nature which under all the clreumstances created issues properly sub- 
mitted to the Jury. ve are not able to say that the jury acted un- 
reagonably, It is not sontended that the damages are exsestive, 

The judgment will be affirmed, 

SVCGHENT aAPPIAWED, 
O'Connor, P.J., and MeSurely, J., coneur. 
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and f 3 NG 
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WR, JUSTICE MATCHETT DELIVERED THE UPINIOR OF THE COUAT. 

Eganuel Jokiel died ovember 12, 1938, le held a life 
insurance poliey in the plaintiff insurance company for 21,000, Lesued 
May 1, 1930, This insurance policy when iseued named {va Jokiel, | 
wife of Smanuel, ac beneficiary, It also gave to the insured the 
right to change the beneficiary, May 6, 1936, Emanuel Joklel made a 
written request for change of the beneficiary asking that hie son, 
Leonard Jokiel, a minor, be subetituted, About April 11, 1938, the 
insurance company had received # request for a duplicate policy in 
the form of an affidavit which purported to have been executed by 
Rmanuel Jokiel and defendant, Sve Jokiel. The affidavit stated that 
the original policy was lest and could not be found, A duplicate 
poliey wae Llesued and the insurance company indergced upon it the name 
of Leonard dokiel as beneficiary, The insured died, ae above stated, 
leaving no estate whatsoever, 

iva Jokiel, who had possession of the original policy, made 
arrangements for a funeral for the deceased to eoet $600, exeeuted her 
note to the undertaker, Mr. Winlareki, for that amount, assigning the 
original polley ae security, Mr. Wintarski discounted the note with 
the Memorial Service, Inc. hen the Nemorial Service, Ine, undertook 
proof of its cluim with the Insurance company, it was informed that 
proof had already been made by the new beneficiary, Leonard Jokiel, 
and also was informed of the leeuance of the duplicate policy. 

Plaintiff on June 7, 1039, filed ite bill of complaint 
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against va Jekiel, Leonard Jokiel ané “emorial Services, Ine., setting 
up these facte; also, that a lean had been made upon the policy in hie 
lifetime by “menuel Jokiel; sdmitting a lisbility of 780,27 Leese cost 
of suit; praying that the claimants wight be required to interplead 
among theaselves, and that further suits should be enjoined, 

The evidence was heard in open court and a deeree was 
entered February 26, 1946, finding the asount due, lese costs, to be 
3767.67, which plaintiff wae ordered to pay forthwith to the clerk of 
the court, which the clerk was directed to pay to Leonard Jokiel upon 
his attaining his sajority on June 1, 1240, or sooner to his legal 
guardian, and that further suits by the parties should be enjoined. 
From this deeree Uva Jokiel and the Memorial Services, Inc, gave notice 
of separate appeals, 

It ie contended in the first place that “va Jokiel is en- 
titled to the proceeds upon the theory thet one whe acquires a bene- 
ficial interest in an insurence policy by the payment of premiume 
thereon under an agreement that she shall be the beneficiary cannot in 
equity be defeated by the substitution of ao new beneficiary without 


her knowledge or acquiescence. The proposition is good law az held in 


eases cited, Supreme Council, 8, A. v. Meknight, 236 111, 549; 
Columbian Cirele v. Mudra, 208 T1l. S80; Urder of Coluabian Knights v, 


Katsel, 164 111, App. 15; Women's Catholic Crder of Foresters v. Bill, 
191 Tll. App, $29, and Leaf v. Leaf, 92 Ky. 166, ‘The proposition, 
however, is not applicable to the facts of this case fer the reason 
that the evidence fails to show that “wa Jokiel had such an agreement 
with Emanuel Jokiel or that she made such payment of the preaiuwe, 
Indeed, in her anawer Eva Jokiel Gees not claim the proeseds of the 
property upon that theory but on the contrary that there was no 
effective substitution of Leonard Jokiel se named veneficiary. 

Her testimony is to the effect thet she was married to 
fmanuel Jokiel, August 27, 1929, “Zach ef them had sontracted a former 
marriage by which they haa children, lmanuel and Eva lived together 
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for eight years, but in January, 1958, he went te live with his 
éGaughter for financial reasons, ‘he eayse she aot the insurance policy 
six monthe after their marriage and haé it all the tise afterward, ‘he 
gaya, "I save the money that I pay for thie pelicy while I had it in 
my possession, I pay every month,” Again she says, "i save money, 
& loan wae made on the scolicy beeause I needed money beceute he was 
sick, I paid on the policy $5.00 every month for eight yeare. I got 
the 65.00 monthiy from saving 1t. I got money from my son and from 
ier, Joklel's gon, I pay, I save. i got money from a daughter, she is 
good, If seve my money, they work, ay husband work, my two sone werk, 
I eave. William gave me money and my tyo sone and I pay policy. * 

Williaw Jokiel, the son of Emanuel Jokiel by his fermer 
marriage, wae called ae a witness by Eva, He testified thet he lived 
with his father and “re, Eva Jokiel for eight yeare after they were 
married, and he lived with “va Jokiel wp to the time he was merried ta 
her niece, He saya, “I wae paying the premium from time to time ag 
were the other boye. I did not have any convereation with Hattie Meft 
[Geughter of Emanuel] wherein she specifically asked me to pay the 
eurrent premium, *** The children started paying the premiums on the 
policy in 1934 after cad was taken to the hospital and after he 
aeparated from Eva Jokiel, Before January, 1936, “va Jokiel paid the 
premiums. Ove Jokiel made paynente for elght years." 

The re-cross examination of “illiam Jokiel wae as follows! 
"4. Ghe (Eva Jokiel) made payments during all the eight years? A, 
tes. % De you know where she got the money? “r. fubenstein: That is 
ebjeeted to, if the court please, ‘the Witness: A, My dad (deceneed) 
was working, Ar. liofeld: % And he gave her the money out of his own 
poeket? The Witness: He was working. &, And she physically peid the 
premium? A, No, &, The money that Uva paid the--~ A, He wae her 
husband, the wae entitled to it, 4. Bid you ces him give her the 
money? A, The oheck, all that he wae earning, every week, he was 
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turning in. %. How mach frem tine to time 4id he give her from his 


own money to pay these premiums? Hr, Subenetein: If he knows. The 


Witness: A, ie wae giving in the whele cheek. Mr. Hofeld: &, E 





e premiuge? A, He ¥as 
@, Amd whet she had left ever was 





here? A, Yes, * 


Thieg evidence from a witness friendly to iva Jokiel and 
onlled by her shows she @id not make payment of premiums out of her 
own funds but only out of the earninge of her husband, the insured, 

Harriet Neft, daughter of manuel, testified that {manuel 
Jokiel lived at her brother's house a few days prior to Yew Year's Ewe 
ef 1958; that he lived at her home from the latter part of January, 
1938, until the latter part ef April, 1928, continuously; that he 
then went to the home of William Kubistal, a son-in-law, with whom he 
atayed for about two or three weeks; that he went to the hospital in 
the middie part of May and stayed there until June, 1938, and came 
back to her home about the 20th of June. He wae in the hospital e« 
month before his death, ‘he testified that she had no interest in 
this policy other than “we paid the premium, The first presium was 
paid either in December of 1957, or January, 1933, by my father. ‘The 
children all contributed to the payment of the premiun.” 

The theory of Mre, Jokiel's anewer war thet there was no 
valid change of the beneficiary. She denied Emanuel requested the 
company to change the beneficiary and denied she haé signed aa 
affidevit and releare with manuel stating thet the original peliey 
had been lost or destroyed, the avers that the duplicate policy was 
obtained by fraud and mierepresentation; thet the original policy 
was at all times in her possession and was at no time lost or 
destroyed, 
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The evidenee shows that May 6, 1958, the insured presented 
to the ineurence company a written request that hie gon, Leonard 
Jekiel, should be named ae beneficiary to receive the proceeds of the 
policy in the event of his death, The deousent ia signed by Emanuel 
Jokiel by hie mark and ia witnessed by Yalter Heft. 4 paper earrying 
the legend “to be executed by the ineured and the beneficlary* and 
deseribed ae “Affidavit with Release and Agreenent,* had been filed 
with the insurance oompany about April 11. It purperts to be ex- 
ecuted by “manuel Jokiel and tve Jekeil, ie signed by Smanuel Jokiel 
by hie mark, and purports to be signed by “va Jokiel by her sark, and 
subseoribed and sworn to before William fubietal, a notary public. The 
inetrument is under seal, 

Williem Kubletal testified he saw this inetrugent, which 
appeare in evidence as Leonard Jokiel's exhibit 1, at hie office on 
April 11, 1938; that fmanuel Jokiel and Yalter Heft were alee prerent; 
thet he saw Emanuel sign it and knew the signature to be genuine and 
correct; that at that time it purperted to bear the mark of Eva 
Jeokiel, Walter Heft brought {manuel Jokiel te his office, ang Smanuel 
asked him te acknowledge his signature, ie put on the acknowledgment 
and alec acknowledged the signature of “va Jokiel by sark, and gave 
the instrument back to Emanuel Jokiel. He had been a notary public 
for fifteen years and admitted he 41d not see Eva Jokiel for two and 
one-half yeare prior to April 11, He saw her twice after that time 
when che visited imanuel at hie home. He 414 not know whe put in the 
words “Eva Jekiel" and her mark, He (the witness) did net Ge it and 
he 414 not see Iva Jokiel make the mark, ‘manuel Jokiel wae Living 
with Walter Heft at this time, when he acknowledged the signature 
of Emanuel Jokiel he administered the oath te him as a notary public, 
then affixed his own signature as notary, 

Eva Jokiel testified sche 4414 not make the mark, that ehe 
never appeared before Kubistal and that she had never tolé anyone the 
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policy was loct, The evidence shows iva Jekiel 414 net join in 
executing the instrument deseribed as “Affidavit with Selease and 
Agreement.* There te, however, abundant evidence thet the signature 
ef <ganuel to thie paper wae genuine; aleo the writing filed on fay 
6, in whieh he requested hie son, Leonard, be substituted es 
heneflolary. 

The execution of the Joint document filed April 11, was une 
necessary in order te effect the change, “hen the written request ef 
imenuel Jokiel wee filed on May 6 with the insurance company, the 
maxim that equity regards that ae done whieh ought to be done became 
applicable, and the beneficiary was changed from iiva to Leonard. 
Emanuel Jokiel had done everything he could do, 1s intention was 
manifest and equity would carry it cut. Kavanagh v. Sew England “uth. 
Life Ine, Co., 2356 111. App. 72; Sun Life Assurance Co. v. Williams, 
284 Ill, App. 222. 

It followe the court 414 not err in deerseing Leonard Jokiel 
to be the beneficiary of the policy and that {va Jokiel had no vested 
right in it. The Memorial Service, Ine., as assignee, had no 
greater rights than the aecsignor, va Jokiel, in whose shees it 
stands, <A policy of life ineurance is not a negotiable instrument and 


one who holds it cannot by transferring 1t (in the abscenoe of esteppel) 


Give a better title than he has. People v. Hichigan Ave. Trust So., 
235 Ill. App, 428; Patek v. Baim, 299 I11,. App. 406, Kemorial 


Service Ine, must look eleewhere for the collection of ite clain of 
$600, The jJudgwent of the trial court will be affirmed, 

| JUDGMENT APP TANED, 
O'Connor, °.J., and HeSurely, J., econeur. 
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MR. JUSTICE MATCHETT DELIVERED THE GPIWIUN OF THE COURT, 

Plaintiff filed an amended somplaint charging that her 
physician, Or. Patrick A, Sullivan, and her landlord, Alexander 
Gasoloff, without probable cause instituted prosesdings in the County 
court of Cook county to have her declared insane, Paragraph 4 of the 
complaint averred Sullivan caused his signed certificate to be filed 
with the clerk of the County court to the effect that he examined 
plaintiff and believed her to be mentally deranged and in need of 
treatment; that Gasoloffwmt to the office of the clerk and made ap- 
plication on oath *to try the question of insanity" in the matter, 
Paragraph 5 averred defendants knew the things eaid to have been al- 
leged by them in paragraph 4 were known to be falee, Paragraph 6 
stated by reason of defendants’ actions a warrant issued for the 
arrest of plaintiff; that she wae taken to the (ook County Psyeho- 
pathic Hospital and detained there until September 16, 1937, when she 
was released by the hospital authorities. 

Gaeoloff anewered denying he had acted with Sullivan in the 
matter without probable cause, and denied the averments of paragraph 
4 of the complaint, As to the alleged acte of Dr, Sullivan, he said 
he was not informed but denied he (Gasoloff) signed any false etate- 
ments or that plaintiff was impriscned because of anything done by 
him, 

Sullivan by answer admitted he signed the certificate 
etating he had examined plaintiff and believed her mentally ineane, 


ete, He further answered that an examination made for him of the 
records in the County court showed that Gasoleff, on August 24, 1937, 

















“THUGS GRY YO WOTNTGTO ARTY CUASVIUNG TraNOran sOTTeNt Jor’ 

“od fad? gatytade salslqaoo Sobmewa ha Bolt TeHaLalt 
debdaxelA txotinaf ret Sie movi lind A aelrtad nd datoleydg 
Yinved eft AL egnthoesor, Beturttadt odie eldadorq twodsiw’ rte Loa 
od to > ddavginet .enaant berafoos ‘ed ‘ovad of Yfnse0 H608'46 Heads 


- beLLt od oF ofeolittdes Heagie td Soddao mavitliu® Berisve Satalqued 


Bonkaaxs ef vat? toetre sd? of dive YWasod ade Yo stele oA? Mt tw 
 '% been nt bas hegnexeh ylLatnom od of aed hovelied baw rittasat¢ 
istiam edt mk "ytinaant te motteewp oat yx? of “tac We nossaol ig 


“afa need ovad of Bice egatdd oft wend efaaindted “Béribve @ dqaxgetet 


"8 Mqergaset en fat od of nwond ovew B Hqatgathg’ al ede “Yd Bagel 
oni? tot Bowanl tnarraw A anditoa 'éFanbASTes Yo Honser yt botAte 
~otoyet ytnwod A008 adt ot aede? daw ons tadt ;Ytitalely to teetee 


‘oda node Pees Of sodmetqo® Iidnw ered? Bentated bua Ladiqnort’ onitag 


pelt itodius Letiqnodt 6dt yo besnetet aa0 

od mt aavitive sti betes’ eee SE Pibteaa’ * * why 
sqargetag to adnéntevd edt “Betnob Leagan eldedorg saodtie — 
bien ed ,aaviltee 1 to sfoa begetsa oid oe eA” Wehbitqued off t0"s 
wetata onfat Yaa banyte (ttofoaat) of Botneb ted Pemore ty fon amd ‘oil 
ww enob giiddyns te on uooed ee ee Saw ETM): tadt 40 aeons 


4 94 — 5: Py. | ore 





etaoltit«es odt beagtea ef bettinbs xewana yd ame lige 


enanat ylietoom ted Sevetted bas ttitatalg Sentmaxe bad od —— 
at toe mid 20% obaa solteatowxe o tad? Serswane secltawt of .08e 


SRO BO we . So fered tact bewode fuyeo weeued edt al gheenee piel 


x 

appeared at the office of the clerk of the court and signed an ap- 
plication to try the question of plaintiff's insanity; that in thie 
application Gasoloff said he believed plaintiff ineane and that her 
own and the welfare of others required her restraint or commitment; 
that the records further showed the epplication was sworn to before 
the clerk and delivered to him, and "this defendant estates that he 
has no further information or knowledge, * 

As Gefense number two defendant Sullivan etated that 
September 1, 1937, on the report of a commission duly appointed by 
oréer of the County court, plaintiff's disease was found to be 
sehizophrenic psychosis paranoid trend, and that she was adjudged by 
the court to be "an insane person,” Ae defense number three defendant 
Sullivan alleged “The certificate made by him, on, to-wit: August 24, 
1937, was in the nature of evidence required by the statute of the 
state of Illinois in a proceeding to try the question of insanity of 
the plaintiff, and was made in good faith, with probable cause, and 
without ulterior motives, " 

A replication by plaintiff wae stricken with leave to file 
an amended reply, which was filed and is: ‘In reply to defense 
number two (2) of the defendant, Dr. Patrick 4, Sullivan, plaintiff 
states that she made an investigation in the office of the clerk of 
the County Court of Cook County, Illinois, in the matter of the al- 
leged insanity of the plaintiff, Adelaide “bel (No. 149519); that 
said investigation discloses that a commission wae appointed by the 
Court in said case consisting of Dr. Morris Sraude, Ur. 3. 0. Howser 
and Acting Judge William G, Knoch ef said court; that while it appears 
from the records of said cause that on September 1, 1957, said com- 
mission reported that plaintiff's mental disease wae found to be 
echisophrenic psychosis paranoid trend, said report was either im- 


mediately, or shortly thereafter, countermanded and thereby rendered 
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null and void and the signatures of enid physicians to said report 
obliterated; that through mere inadvertanee (go the undersigned wae 
informed by a deputy clerk of said court) the name of Acting Judge 
William %, Enoch, of said court was not obliterated from gaid report, 
thereby waking it appear like a judgment order that was authentic, 
when a6 a matter of fact it ig not. Said investigation on the part 
of plaintiff further discloses that no Judgment order appears in eaid 
insanity proceedings in eaid court, except 42s heretofore stated; that 
said insanity proceedings were ordered diemiesed by said judge on to- 
wit: the 9th day of September, 1937, whereupen the plaintiff was re- 
leased. from custody the following day, September 10, 1937. The 
undersigned hae been informed by a deputy clerk in the office of the 
clerk of the County Court of Cook County, Illinois, that the said 
alleged report of said commissioners was and ia an error that be- 
clouds the record of said proceedings, making it appear that plaintirf 
was thereby 4eclared ineane, when in truth and in fact she vas not, 
Plaintiff prays that on the trial of this cause thet eaid defendant 
be preeluded from offering a transeript of sald report of said com- 
missioners in evidence as alleged in hie defense number two (2) ae 
incompetent and legally insufficient; also frow offering any other 
evidence in support thereof, “ 

Defendants moved to strike this reply, The motion was sus- 
tained, Plaiatiff elected to stand on her reply. Judgment wae 
entered for defendants, and plaintiff appeals. 

Plaintiff argues that under the Civil Practice act (Ili. 
fev. Stats. 1939, ch. 110, §45, p. 2417) the motion to strike or 
Giemias takes the place of a demurrer, and that the reply as te 
Gefenee number two of Sullivan presente a perfeot defense, 

Defendante say the amended reply was bad because the matters 
contained in it were neither etated positively nor on information or 
belief as required by §35 of the Civil Practice act (Smith-Rurd 
Anne, State, par, 159, ~. 176). This ie not only the rule required 
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whe 
by thie section of the Civil Practice act but wae the law prior te 
ite enactment. Salten v. westwood, 73 Ill, 125-22; Hurphy v. Burphy, 
189 fll. 560-66, 

fhe pleading was deficient in the respects pointed out. It 
wat also defective in that it questioned the validity of an admitted 
judgment of 2 court of record collaterally, which is not permitted, 
Matthews v. boner, 292 111, 692, That the rule is applicable to a 
proceeding in the County court to try the question of insanity, see 
Moats v. Moore, 199 Ill. App, 270, 

fhe defense of defendants as etated in their anewers was 
conclusive upon the merits in the absence of a reply. the reply was 
preperly stricken, Plaintiff elected to stand on her reply and final 
juégment for the defendants was, therefore, properly entered, eiss 
v. Binnian, 178 Til, 241-45, 

The Juégment is affirmed, 

JUDGMENT APYIRMED, 

O'Gennor, P.J., and HeSurely, J., coneur, 
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MR. PRESIDING JUSTICE FRIEND DELIVERED THE OPINION OF THE CORT, 

Industrial Refuse Disposal Company obtained a judgment 
against the City of Chicago on April 22, 1936, in the sum of 
$79,645, October 11, 1938, that judgment was assigned to the 
relator, Mercantile National Bank of Chicago. Demand having been 
made by relator for the payment of the judgment, and the city and 
its officials having failed to pay the sum, relator as assignee 
filed its petition in the Circuit court for a writ of mandamus 
to compel payment. The city and other respondents filed their 
answer, the cause was fully tried by the court and a writ was issued 
directing respondents to pay the relator the sum claimed, This appeal 
is prosecuted to reverse the order thus entered. 

Respondents' answer admits the entry of the judgment, but 
denies the possession of sufficient funds to pay the same; it avers 
the levy and collection of taxes for the payment of judgments and 
the payment on account of judgments in —— af the amounts levied; 
it further avers that the judgment in question was not next in the 
order of payment, and sets forth section 88 of the Revised Chicago 
Code of 1931, providing for the payment of judgments in their order 
of entry and that judgments to the extent of $240,749 remained unpaid 
prior to the entry of plaintiff's judgment, The answer further 
avers the levy of $110,000 in the year 1936 for the payment of 
judgments, $115,000 for the year 1937, and $115,000 for the year 
1938. From the stipulation of the parties, made upon the hearing, 
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it appears that the total amount of collections of taxes for the 
years 1936 to 1938 inclusive, applicable to the payment of judg- 
ments and interest, is $261,314.50, and the evidence discloses that 
during these years the city paid judgments with moneys from its 
Corporate Purposes Fund in the sum of $641,711.88, This aggregate 
amount includes the sum of approximately $600,000 paid pursuant to 
an order for a writ of mandamus to policemen and firemen who were 
illegally discharged, These payments were made in 1939, under an 
order in the firemen's and policemen's case entered in July, 1938. 
That order does not direct the City of Chicago and the other respond=- 
ents to pay the approximate sum of $600,000 out of the judgment fund 
for which appropriations had been made for the years 1936 to 1938, 
inclusive, and in which collections had been made in the aggregate 
amount of $261,314.50, Nevertheless, the principal defense interposed 
by respondents is that the city has paid out on judgments more money 
than was levied and collected for that purpose, and that by reason 
thereof the city has done everything within its power to provide for 
the payment of petitioner's judgment, It is also argued that there 
are unpaid judgments prior to the relator's, which by ordinance must 
be paid first; that there is no money with which to pay these jJudg- 
ments, and that all moneys now in the corporate purposes fund are 
required for the ordinary and necessary expenses of the city. 

As the principal ground for reversal it is urged that the 
undisputed evidence discloses that the City of Chicago has no moneys 
available for the payment of petitioner's judgment. There is no 
dispute as to the facts. The judgment was entered as alleged, and 
assigned to the relator. Demand was made upon the city, but the 
judgment was not paid, The gravamen of the dispute is whether or 
not the financial condition of the city is such that it can be 
compelled to pay the judgment. After the city had been ordered by 
mandamus to pay the policemen and firemen the sum of $600 4000, the 
comptroller treated this payment as a judgment against the city, 
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and it was charged against the corporate purposes fund, Inasmuch 
as there had been no direct appropriation for the payment of this 
judgment, it was paid from corporate fund moneys borrowed for this 
specific purpose on tax warrants and entry was made in the books 
of the city comptroller reducing the corporate purposes fund cash, 
and at the same time reducing the amount of judgments outstanding 
correspondingly, Before the comptroller paid the back salaries to 
the policemen and firemen, the corporation counsel of Chicago 
addressed a letter to the comptroller, in which he advised him, 
after referring to section 2=-a and section 3 of Article VII of the 
Cities and Villages Aet: "The foregoing provisions of the statute 
give express authority to the City Council to borrow a sufficient 
amount for payment of the salaries in question, Under the provie 
sions of Section 3 above quoted it would be lawful for the City 
Council to borrow the money from any source outside of the funds 
of the City to be repaid before the close of the fiscal year 1939, 
but, since the City has no borrowing capacity under the constitue 
tional debt limitation, the City Council may authorize the City 
Comptroller and the City Treasurer to loan or advance the necessary 


amount to pay the salaries ordered paid by court from any funds 


of the City ediate cessal or the purpose for 
Same were appropriated and to provide in the annual appropriation 


bill for the year 1939 a sufficient amount in the appropriations 
for salaries to reimburse the funds from which the temporary loans 
were made," (Italics ours.) 

It is conceded that the sum of $261,314.50 was not used 
to pay any of the judgments for which the appropriations and levies 
had been made, except for approximately $40,000, and it is argued 
that this money was used toward the payment of $600,000 made to 
policemen and firemen under compulsion of an order entered in a 
mandamus proceeding brought by the retired policemen and firemen, 
entitled “ilalloy et al. v. City of Chicago et al." As is hereto- 
fore pointed out, the order for the writ of mandamus in that 
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proceeding does not direct the city to pay the sum of $600,000 out 
of the judgment fund for which appropriations had been made for 

the years 1936 to 1938, inclusive, and obviously the court could 
not order a municipality to pay moneys out of funds which had been 
appropriated for one purpose to satisfy obligations for another 
purpose, (Chicago v, People, 210 Ill. 84, 93.) The corporation 
counsel evidently recognized this rule of law, since his letter to 
the comptroller does not recommend or authorize the use of the 
$261,314.50 which had been appropriated and levied for judgments, 
for the payment of salaries ordered to be paid to the policemen 
and firemen, but he simply recommended a temporary loan from the 
funds of the city "not immediately necessary for the purposes for 
which the same were appropriated," However, the sum of $261,314.50 
was immediately necessary only for the payment of those judgments 
which had been entered prior to 1938, Relator's judgment was entered 
in 1936, Therefore, the fund which hed been appropriated was avail= 
able for the payment of this judgment, which had a prior right to 
payment over that of salaries of retired policemen and firemen, 

and we think the City of Chicago did not have the right to the 
prejudice of relator to charge the $600 ,000 payment against the 
judgment appropriation, 

Respondents cite numerous cases tending to support the 
contention that the city had no moneys available for the payment of 
petitioner's judgment, and that a lack of funds is a complete defense 
to a petition for mandamus. The recent case of Deljolf v, Bowley, 
355 111. 530, is cited. In that case the trial court awarded a writ 
of mandamus directing the county clerk of Boone county to issue 
warrants upon the treasurer of that county, The defendants' answer 
averred that there was no money available from an appropriation for 


the purpose. Petitioner demurred to this answer, and the demurrer 
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was overruled, Nevertheless, the trial court, without hearing any 
evidence, entered a finding for the petitioner, The Supreme court 
reversed the judgment as erroneous because the answer had raised 
an issue of fact, and indicated that evidence should have been 
heard to show the answer to be untrue before entering judgment for 
the petitioner, In the instant case a full hearing was had on 
respondents! answer of no funds, and the court after hearing all 
the testimony found that there were funds available for the pay= 
ment of the judgment, 





222 Ill. 9, a demurrer 
was filed to respondents’ answer which alleged that no money was 
available in the municipal treasury. There was no prior judgment 
against the county and the Supreme court simply stated that to 
justify a court in awarding a writ of mandamus involving an expendi- 
ture of seine it must appear that the necessary funds are on hand or 
otherwise under the control of the defendant. The relator in the 
ease at bar met this requirement upon the trial by competent evi~ 
denee, 

A number of other cases cited by respondents holding that 
a municipality cannot be compelled by mandamus to pay money out of a 
fund when no appropriations for that fund have been made, or where 
the appropiation has been legally exhausted, were decided on the 
pleadings, without taking any evidence, and without reviewing these 
cases in detail it may be stated generally that from the pleadings 
it did not appear that the necessary preliminary steps to the 
payment of relator's judgment had been shown, In a number of the 
cases no issue of fact was presented and in some instances the 
petitions sought to compel an appropriation and levy where no 
antecedent appropriation and levy had been made and the money 
collected, as was done in the case at bar. The policy of this 
state is well stated im the recent case of People v,. Kelly, 367 
Ill. 616: “A city and its officers can have no higher duty than 
the payment of an honest debt reduced to judgment, and it is not 
discretionary with its officers whether or not they shall do so. 
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If the payment of this judgment, or any part of it, would neces- 
sarily place the officers of the city in a position to prevent 
them from carrying on the essential functions of government, that 
fact should have been shown by proof. (People v. Rice, 356 Ill. 
373)." 

The remaining point urged by respondents is that the 
action must fail beesuse the record shows that relator's judgment 
is not next in the order of payment, as is required under an amend= 
ment to the Judgment Tax Act (paragraph 697a, p. 544, chap. 24, 
Ill. Rev. Stats. 1939). The amendment seems to have been enacted 
as a limitation upon the ministerial powers of city officials, in 
an effort to prevent them from voluntarily making preferential 
payments on judgments. This is indicated in People v. Kelly, 361 
Ill. 54, in which the court said (p. 59) that it was “unnecessary 
to discuss any possible effect of the amendment to the Judgment 
Tax act o& any provisions of the ordinanees of the City of Chicago 
concerning the order of payment of judgments," since no question of 
priority was involved, The court said that "there is admittedly 
more money in the judgment fund of the city than is required to pay 
the claim involved and there is no evidence of any other judgment 
creditor making claim on that fund. So far as this record shows, 
all other creditors may be acquiescent and satisfied with the 
receipt of interest payments such as were shown to have been made 
to the appellant here," Likewise, in the instant case there is no 
evidence that any other judgment creditor is seeking payment of his 
judgment, aside from one who filed a mandamus suit subsequent to the 
institution of this proceeding for the collection of $18,000, It is 
pointed out in relator's brief and argument that the comptroller may 
send a notice by registered mail to the judgment creditor that his 
Claim is ready for payment, and if he fails to present his claim for 
payment within fifteen days, then judgments next in order of entry 
Shall be paid. The record here is silent as to whether or not such 


notice was sent to any or all judgment creditors whose judgments 
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were entered between January 1, 1935, and April 22, 1936, the date 
of the entry of judgment in question, and relator's counsel very 
appropriately say that they have no way of knowing the number and 
amount of notices for payment sent to the holders of judgments by 
the comptroller under the provisions of the ordinance, 

The rule adopted by the Supreme court is that the person 
who actually wishes to collect his judgment and is diligent in 
enforcing collection thereof will be rewarded with a writ of mandamus 
provided there are available moneys in the city treasury and approe 
priations have been made therefor. (Feople v. Kelly, 367 Ill. 616; 
People v, Kelly, 367 I11. 631.) The record in this proceeding 
indicates that the relator comes within that class, that it was 
diligent in enforcing collection of its judgment, and that since 
funds were available in the city treasury for which an appropriation 
had been made, it should be rewarded with a writ of mandamus, ile 
think the writ was properly issued, and therefore the judgment of 
the Cireuit court is affirmed, 

JUDGMENT AFFIRMED, 


Seanlan and Sullivan, JJa, concur, 
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in the Matter of the £atate of 
VIRGIL M, BRAND, Deceased. 





HORACE L, BRAND, 


Ve 


ARMIN W. BRAND, 





Appellee. 
WA. JUSTICE MeSURELY DELIVEARD THE OPINION OF TRE COURT, 

Thie is a controversy between Horace L, Srand and Armin ¥, 
Brané, administrators of the estate of Virgil H. Brand, deceased, over 
their final account in this estate; the Probate court first heard the 
matter and entered an order; Horace Srand appealed to the Cireult 
court, which entered an order essentially like that of the Probate 
court, and lioreace Brand appeals to this court. 

Virgil M. Brand died intestate June, 1926; in July letters of 
administration were issued to Horace L, Brand and Arsin ®, Brand, the 
sole heire at law and next of kin of their brother Virgil; differences 
arose early between the administrators; there was a delay in filing 
a final account in the estate, and July, 1935, Armin by petition in 
the Probate court had an order that Horace file a final report; this 
order contained a stipulation that the administrators would accept 
as final all the rulings of the Probate court on the final report, 
waive appeal, release errors and do nothing to set aside or interfere 
with the court's rulings. 

Horace filed @ final account in whieh he claimed credit fer 
administrator's fees for himself of $93,876, and fer Armin, $51,125; — 
he also claimed credit of $871.72 for an alleged overcharge for in- 
terest on an open account, also a oredit of 4628,19 on the Erne lL. 
teddies claim, Wre. Zedd@ies is the daughter of Horace. He aleo 
Claimed credit for }600, said to be due #, L. Brand & Co, * 


Armin filed objections to the account as stated by Horace, 
with an audit of the estate prepared by Arthur Young & Go., public 
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accountants whe were selected by both administrators for this 
purpose. 

By agreement of the parties the Probate court statec the 
account. ‘The court allowed Horace {6000 more than he allowed Armin 
ae administrator's fees. This apparently was on the basis of an 
allegeé agreement in whieh Armin consented to this allowance. Other- 
wise the administratere would be entitled to equal compensation, The 
court dieallewed the claim of Horace for credit on account of the 
teddies claim but allowed him credit for 2500 due I. L. Brand & Co, 
The other contreverted matters, including the accounting on so-called 
Roosevelt road property, the prorating of taxes and the division of 
gome of the accetea of the estate, were incorporated in the order by 
agreement of the parties. Horace, although stipulating that he 
would not appeal from the accounting sade by the Probate court, ap~ 
pealed te the Cireult court, which stated the account virtually the 
game ag in the frobate court but alse allowed Armin attorney's fees 
for defending the appeal. 

when letters of administration were issued te Horses and 
Apain, respectively, they agreed that Horsce chould manage the real 
estate left by Virgil, and Armin would handle the personal ertate. 
They made all important decisions Jointly. Virgil's estate wae in- 
ventoried at §972,596.99, and coneisted of a large number of real 
estate mortgagee, notes and sccounts receivable, bonds, stocke, 
gurios, jewelry and cash and an extraordinary collection of coins, 
medale and menentos, 

Counsel for Horace in hie brief questions the allowance of 
interest on an indebtednees of Horace to the estate, citing a nunber 
of caves holding that interest is not allowed on open accounts in 
the absence of any agreement to pay interest and before the indebted- 
neee i¢ due or demand wade for payment, It may be conceded this is 
the law, The facts, however, show that when the two administrators 
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conferred as te the open aecount of Horace with Virgil's estate, 
Norace submitted a statement of account to Armin requesting that Armin 
aekneowledge by his signs ture that it was a true atatement, After 
Making a #light addition to the wording of the Gecument Armin signed 
it and made a copy for himecslf, This constituted an account stated 
between the perties. In this document which Nersee himself made ae 

| “stating his account with the estate of Virgil he adsits that the 
item of (871.72, charged ase interest, is proper. In Kelly v. Federal 
Improveuent Co., 192 111. App. 20, 1t was held that where the parties 
after full and fair opportunity for examination have adjusted and 
settled their mutual acecunts, the law will not permit this settlement 
to be reopened except for clear evidence of fraud or mistake, and the 
burden of proof rests upon the party ascerting it. ‘See alse The 
State v. i, 0. KR, Co., 246 Ill. 188, 241, and Dean & Son v. Conkey 
So., 180 Til, App. 162, and cases there cited. The court, in etating 
the account, properly charged interest on the open eccount of Horace 
Brand with the estate. 

Counsel for “Norace next questions the allowance of interest 
on the Erna teddies claim. When Virgil died he was indebted to 
Armin and Mre, Zeddies in amounts agreed upon by the administrators, 
Mee. Zeddies' claim against the estate was allowed for (15,776.75, 
The order allowing thie stated she had no other or further claim 
againet the estate, and she never filed or asserted any other claim, 
Her claim was paid in full by January 13, 1928, but Horace continued 
to pay to “his daughter, tires, Zeddies, an amount tetaling $2670.89, 
This was done without the knowledge or approval of Armin, and Horace 
agreed to repay this amount to the estate, together with interest 
thereon, Ne wae properly charged with this amount by the Prebate 

_— sourt, The everpayment to Mire, teddies wae from estate funds. No 
relief is sought against her. Horace apparently now claims he ie 
entitled to an additional eredit of interest based upon these over- 
payments to Mrs, teddies, but an agreement which ie in evidence showe 
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thet Horace individually, and not in hie representative capacity, 
agreed to repay thie, There is nothing te indicate that thie inter- 
eat in to be paid out of the Virgil Brand estate. hen Mra, ceddies' 
claim wae allewed all details, including the amount, were fully 
known, It was @ liquidated account. There was nothing in doubt as 
the amount of the overpayment. The court properly denieé Horace 
interest on the overpayments to Mra. teddies, 

It would unduly lengthen this opinien to ge into all the 
evidence as to the items entering inte the final aceount and the 
allowance of administrators’ fees, Kost of the matters have been 
agreed upon by stipulations. It wae agreed thet the so-called eosin 
journals of the estate are to be photostated and divided; that the 
tazes on the Hoosevelt road and Chicage avenue properties are to be 
prorated and the proceeds divided; Armin's account on the Aoosevelt 
road property to be approved; an amount of $1609.54, taxes on what 
is called the Hoosevelt road and Washtenaw avenue preperties, is to 
be charged against Horace personally. Horace was to be charged with 
the amount of the Zeddies overpayment and interest, The final order 
of the court was to be considered as the account of the co-adminis- 
traters, the only question being as to the acouraey of the figures, 
and the method of setting forth the respective accounte, employed 
by the court, was aeeeptable te both parties. These etipulations 

Fe conclusive ané binding upon both administrators and will be en- 
fercea co long as they are not unreasonable and against public 


poliey. PFleno Foundry Go. v. Industrial Comn., 56 111. 186, 186, 
and People ex rel. Stead v. Dist., 263 111, 479, 





492. 

Ag @ general rule co-administraters are entitled te equal 
compensation, Hartin v. Central Truct Co., 527 Ill, 622, 637. Here 
the Probate court went into the character of the services rendered to 
the estate by the respective adminietraters and was evidently of 
the opinion that their compensation ahould be in equal amounta. The 
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64 
~@eourt, however, found that Armin hed agreed to accept {6090 lees in 
administrator's fees then licrace reeeived and fixed the amount of 
the fees accordingly. 
The eourt properly taxed the coste of the litigation segainest 
“Berece, It was in evidence that he haé pursued dilstory tactics for 
years and was respeneible for virtually all the delay and expense in 
eonnection with the prolongation of the prebate proceedings. Al-~ 
though he had stipulated net to appeal frem the ordere of the Frobate 
court but to accept them, he dieregarded the stipulation and appealed 
to the Cireuit court. Although it is argued on hie behalf that the 
Cireuilt court sustained his objections to many of the iteme found by 
the Probate court, an examination of the record does not support 
this, His counsel cite only four items in which it is claised the 
Cireuit court found differently from the findings of the Probate 
court. These amounts total about 42000, but examination of each of 
them shows that even with respect to theese items the Cireult sourt 
virtually found the same as did the Probate court. 
This is a ease for the application of the rule that where 
the litigation is carried on for the benefit of an administrator 
personally and net for the benefit of the estate, 1t ie preper to 
— tax the costa of the proceeding ageinet him personally. Jdwerds v. 
Lane, 331 11, 442, 451-52, and Felsenthal v. Kline, 214 T11. 121, 
It cannet be argued that this litigation was for the benefit of the 
estate. if Horace loses the estate leses, whereas if Armin should 
prevail it is for the benefit of the estate. 
—* The trial court had before it evidence of the time oecupied 
and work done by counsel for Armin in following thie appeal. It ean 


better determine the reasonableness of the fees than ean a court ef 


review. Martin v. Central Trust Co., 327 Ill. 622. 


and of the Gircuit court 
In the brief for Horace the power of the Probate court/to 


examine inte and determine the differences between the adminietratore 
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is questioned, To this it may be said that both of the administrators 
stipulated to submit to the court a11 questions arising out ef the 
administration of the estate. Moreover, it is the law that in a 
situation of this sort the court will proceed substantially as a 


court of equity to determine the rights of the parties. In Trego v. 
in 
Estate of Cunningham, 267 711. 367, 374,/an opinion by Wr. Justice 


Cartwright, it wae said, "To avoid the delay, expense and embarrass- 
ment in the settleaent of estates by requiring a resort, in the first 
place, to a court of equity, it will proceed in a case of an equitable 
character as though a bill in chancery hase been filed, and will hear 
the evidence, investigate the claim and apply equitable rules in 
deteruining the Judgment. (oore v. Rogers, 19 111. 247; Dixon v. 
Buell, 21 14. 203; Heward v. Slagle, 62 14, 336; Yadeworth v. Connell, 
104 14. 363; Thomson v. Black, 200 44. 465.) In such a eace the 
court will act substantially as a court of equity, dieregarding mere 
matters of form and locking to the substance to determine the 
equities of the parties." | 

Other points appearing in the brief for liorace Srand have 
been considered. We find nothing in the record which justifies a 
revereal, 

The judgment of the Cirouit court is affirmed. 

JUDGHENT AFFIRMED, 

O'Gennor, P.J., and Matchett, J,, concur, 
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ROBERT L. SIMONS, f6r © 
NATIONAL BUILDERS BANK 
CHICAGO, 
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COOK COUNTY, 
UNIVERSITY STATE 
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MR, PRESIDING JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT. 
This appeal by the University State Bank, garnishee, 
in the consolidated causes Nos, 40759 and 40760, raises but one 
point. it is contended that the court's power to amend the 





order of December 8, 1938, or to reinstate the judgment by con- 
fession of November 23, 1938, could not be exercised to the 
detriment of a third person who had acted upon the faith of the 
record, and that the garnishee had a right to rely on the record 
of December 8, 1938, and on the basis of that order to pay out 
the funds in its possession, It appears from the record thet 
February 16, 1939, the day on which the trial court entered the 
order reaffirming the original judgment and entering judgment 
against the garnishee, counsel for the University State Bank 
called the court's attention to the fact that under its contract 
with Simons, made at the time the account was opened, it was provi= 
ded that in the event of any garnishment affecting the account the 
bank should be entitled to compensation, and a request for the 
allowanee of fees to the garnishee was made in open court, The 
court acceded to this request, and after a conference between the 
attorneys for plaintiff and the bank's counsel $100 was agreed 
upon. This amount was allowed and a credit was taken by the bank 
to that extent. By this proceeding we think the bank is precluded 
from appealing from the order awarding plaintiff a judgment fer 
$1,414.19, instead of $1,514.19, because under the well established 
rule a party who consents to the entry of an order, or accepts 

the benefits thereof, cannot appeal therefrom, (Boylan v, Boylan, 
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349 Ill, 471, 473; Reardon v 189 Ill. App. 3, 133 
American Radiator Co. vs. Walker, 276 Ill, App. 150, 248.) Furthere 
more, the contention of the bank that it had a right to rely on 
the record as of December 8, 1938, and on that basis to pay out 
the funds in its possession is not borne out by the facts, The 
bank actually refused to pay out the funds garnisheed until Simons 
had deposited government bonds for $2,000 as security, The bank 





was not injured, and is in no position to complain of the order 
entered, 

All that we said in cause No. 40759 with reference to 
the validity of the judgment upon which the garnishment was based 
is alike applicable to this proceeding, Therefore the judgment 
in garnishment against the University State Bank should be affirmed, 
It is so ordered, 

JUDGHENT AFFIRMED, 


Seanlan and Sullivan, JJ,, concur, 
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ANNIE C, OLSEN, | / 
Appellant, 


Ve 
EVANSTON BUS COMPANY, 


a corporation, m 
- Appellee, 





MR, PRESIDING JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT. 
Plaintiff sued in tort for damages arising out of an 

injury she received while a passenger on a bus operated by defend— 
ant, At the close of plaintiff's evidence the court allowed 
defendant's motion for a directed verdict in its favor and entered 

qn accordingly, Plaintiff appeals, 

i Tue injury occurred on the afternoon of January 26, 1939, 
in Evanston, Illinois, Plaintiff, then 65 years of age, boarded 
one of defendant's buses at the northwest corner of Dempster street 
and Chicago avenue, in Evanston, Illinois, The bus was operated by 
Raymond E, White, who sat in a seat in the front end and acted as 
motorman and conductor, While the bus was standing still plaintiff 
entered the door, handed White a one dollar bill for which she ree 
ceived some change and tokens, and after depositing one of the tokens 
in a coin box at the right of the operator in the front of the bus, 
she faced toward the rear to look for a seat, The door of the bus 
was closed by White after she entered, The bus had an aisle running 
toward the back. Immediately to the rear of the operator on each 
side of this aisle were two seats facing each other which ordinarily 
afford room for three persons, Toward the back there are seats on 
each side of the aisle facing the frent of the bus, All the seats 
were occupied with the exception of one or two on the front side seat 
on the west (or left) side of the bus, just back of the opérator, 
There is considerable conflict im the evidence as to what ensued, 

Plaintiff testified that she was about to take the only 
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vacant seat available when the bus started, Her counsel then pro» 
pounded this question and she answered as follows: "9, Did you get 
seated in that seat? A. No, I didn't get seated because the bus 
started up and jerked and threw mes" Mr, Lister, counsel for 
defendant, objected to the answer as being a conclusion, and suggested 
that the jury should determine whether there was a jerk from her 
description. The witness then added: "Call it a bounce then, It 
was a bounce more than a jerk. It bounced up. Q+ Describe this 
motion which you say is a jerk, as near as you recall, A. Well, I 
was just going to seat myself in the car, when the car moved up, 
bounced up in the front, and it threw my head foremost against the 
heater and I lay prostrate, there. Q. Do you know where the car 
was when that happened? A. I thought it hadn't gone very far from 
Dempster street. That is the best of my memory," 

On cress<examination she repeated this testimony in sube 
stance as follows: “There was space for two more passengers, on the 
Same seat. When I saw that situation, I turned around to sit down 
and just as I did so the bus started up with a jerk, The bus had been 
standing still at the time, That was my impression from the jerk it 
gave, I couldn't say definitely that the bus had not moved while I 
was getting my change, because I wasn't paying very much attention, 
only getting my change and my seat." In the course of the cross= 
examination she also sald: “It is not possible that I might have 
fallen from the ordinary motion of the bus, I couldn't have fallen, 
I have traveled too long and I never had trouble, and I have traveled 
them a lot of times since," 

The operator of the bus, Raymond E, White, was called as 
a witness by plaintiff for cross-—examination under the statute. The 
court, however, refused to allow him to be cross-examined under the 
statute, and plaintiff's counsel thereupon examined him as plain 
tiff's witness, He presented an entirely different version of the 
occurrence, and said that the bus had traveled substantially a block 


from Dempster street to Hamilton street on Chicago avenue, and was 
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about to come to a stop along the curb when he noticed plaintiff 
lying on the floor beside him with her head toward the front of the 
bus. He had not observed her after she paid her fare and walked 
toward the rear of the bus in search of a seat, and did not know how 
far she had proceeded, He testified that after she paid her fare 

he "got the car moving in the middle of the block, about fifteen 
miles an hour, and as he approached Hamilton street to make a stup 
he passed through some snow along the curb and gradually brought 

the car to a stop. He did not notice plaintiff as he was pulling 
over to the curb, but about fifteen feet before the bus stopped he 
observed her head on the floor of the bus alongside of him, He testi~ 
fied that as he ran into the snow next to the curb, “the bus made a 
very slight movement," which the witness was unable to describe 
further, but he said definitely that this "movement," which he was 
unable to deseribe or account for, took place just before the bus 
came to a stop and just before he noticed plaintiff lying on the 
floor of the bus beside him, 

Plaintiff's complaint contained a general allegation of 
negligence, and it was also averred that plaintiff was in the exercise 
of ordinary care for her own safety, Her evidence on the latter 
proposition was clear, She testified that she had taken hold of the 
stanchion or bar in the bus as she paid her fare and then proceeded 
slowly toward the rear in search of a seat, There is nothing in the 
evidence to indicate that she was not at all times preceding the 
accident in the exercise of due care for her own safety, The court, 
however, was of opinion that there was no evidence to support the 
charge that defendant had been negligent in the operation of the bus, 
and therefore directed a verdict. We think this was error, The rule 
is well settled by a long line of decisions in this state that the 
court way not weigh or disregard the testimony of plaintiff or any 
of her witnesses in passing upon a motion to direct a verdict, but 
must allow the case to go to the jury if the proof most favorable 
to plaintiff tends to support her complaint. (Libby, McNeill &— 
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Libby v, Cook, 222 Ill, 206; Fronskevitch v. Cy & Ae Rye Cos, 232 
Ill, 1363 Reiter v, Standard Seale Cos, 237 Ills 374s) 


Plaintiff's testimony indicated that the bus jerked or 
bounced just about as she was to take her seat, and the operator of 
the bus testified to the slight movement of the bus just before 
plaintiff was thrown to the floor, Whether it happened at Dempster 
street or later and the manner in which it occurred as affecting 
defendant's liability were questions of fact for the jury to deters 
mine, but under the well established rule there was evidenee for 
the jury's consideration and the court was not justified in directing 
a verict for defendant, thus invading the province of the jury in 
passing upon the evidence, The rule is well set forth in the recent 
case of Russel] vy Richardson,et alg, 302 Ill. Apps 589, where, as 
here, the accident resulted from a sudden jerk of the car, The court 
there said (p. 592): “The rule is that negligence and contributory 
negligence are questions of fact for the jury. If the matter is open 
to a difference of opinion, the jury must pass upon it." 

Plaintiff's counsel complain of the ruling of the court in 
refusing to permit the crosseexamination of White under the statute, 
If plaintiff wished to bring iihite within the rule she could have 
joined him as a defendant and thus she would have been entitled to 
crosseexamine him under the statute, 

Since the cause will have to be retried, we refrain from 
any extensive comment on the evidenee except in so far as is necessary 
to determine the principle question in issue, The judgment of the 
Municipal court of Evanston is reversed and the cause is remanded 
for a new trial, 

JUDGMENT REVERSED AND CAUSE REMANDED, 


Scanlan and Sullivan, JJ., concurs 
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MR. PRESIDING JUSTICE FRIEND DELIVERED THE OPINION OF THE COVRI. 
Plaintiff sued to recover damages for injuries alleged 
to have been sustained by her when she fell from a street car owned 
and operated by defendants, The jury returned a verdict finding 
defendants guilty and assessing plaintiff's damages at $7,500 on 
which judgment was entered, Defendants appeal, 
The accident occurred in the early afternoon of June 

25, 1936, Plaintiff was a pasgenger in a southbound Ashland avenue 
pay-as-you-enter street car, owned and operated by defendants, In _ 
alighting from the car at 48th street she was thrown to the pavement 
and severely injured, The testimony of the witnesses for the re~ 
spective parties and the theories with respect to the manner in 
whieh the accident occurred are sharply conflicting, It was plain- 
tiff's contention that as the car was approaching 48th street she 
indicated her desire to alight by pushing the signal button and then 
arose from her seat and walked to the rear exit door which leads from 
the body of the street car to the rear platform; that the car stopped 
as she reached the door; that she stepped out on the rear platform, 
took hold of the center handrail with her right hand, and was putting 
her right foot down on the step when the street car started forward, 
_ @ausing her to fall, Defendants proceeded upon the theory that the 
street car stopped at the safety island on the north side of 48th 
street, the regular stopping place, where two passengers boarded the 


car at the rear platform and one alighted from the front; that when 
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Zee 
the ear then started forward plaintiff was not alighting nor was 

she on the rear platform ready to alight, but that as the car moved 
forward and after it had gone about a car length, plaintiff hurried 
out of the body of the car onto the rear platform, and while the car 
was in motion fell off to the street onto the pavement at or near the 
north cross walk of 48th street. 

It is first urged by defendants that the verdict is against 
the manifest weight of the evidence, Several witnesses testified for 
plaintiff, and a greater number for defendant, and their evidence is 
so conflicting as to be irreconcilable, We have carefully read the 
record and find that at least two of plaintiff's witnesses corroborated 
her testimony and theory of the case, Defendants' witnesses, including 
the conductor, gave an entirely different version of the occurrence, 

It is not argued by defendants, and indeed it could not well be argued, 
that plaintiff failed to adduce evidence supporting her complaint and 
her theory of the case, The most that can be said is that there was 
considerable variance between the testimony adduced by plaintiff's 
witnesses and those who testified for defendants, This presented a 
question of fact for the jury. Plaintiff contends, of course, that 

an analysis of the evidence adduced upon the hearing indicates that 

it clearly preponderates in her favor, without taking into conside 
eration her own testimony, Defendants on the other hance argue that, 
viewed in the light of established physical facts, the record shows 
that plaintiff was not alighting from the street car while it was 
standing, which is the basis upon which she rests her case, and there~ 
fore they say that the verdict was against the manifest weight of the 
evidence, However, all the evidence before the jury indicated the 
eonflict in the testimony of the various witnesses and of the respective 
theories of the parties, and it was the duty of the jury who had an 
opportunity to hear and view the witnesses and determine their credi~ 


bility, to determine the facts from the evidence, the general rule 
of law applicable to circumstances of this kind is too well established 
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to require extensive citations, and is well set forth in Kapella 
¥. Chicago Reilw Go,, 228 Ill. App. 528, wherein the court, 
quoting from an opinion of the Supreme Court of Illinois, said 
(p. 536): "It can seareely be repeated too often, that the judge 
and jury who try a case in the court below have vastly superior 
advantages for the ascertainment of truth and the detection of 
falsehood over this court (the Supreme court) sitting as a court 
of review," A reviewing court is not justified in invading the 
province of the jury in determining the facts, even though there 
_be a sharp conflict in the evidence, 

The principal ground for reversal, and the only one 
presented te the court on oral argument, is that the jury was 
improperly charged, The main criticism is leveled at plaintiff's 
given instruction No, 19, which reads: "19. It is the duty of 
common carriers to do all that human care, vigilance and foresight 
can reasonably do, under the circumstances and in view of the 
character and the mode of conveyance adopted, and consistent with 
the practical prosecution of their business, reasonably to guard 
against accidents and consequential injuries to their passengers, 
and if they neglect so to do they are to be held strictly responsible 
for all consequences which follow from such neglect; while the carrier 
is not an insurer for the absolute safety of the passengers, 1t does, 
however, in legal contemplation, undertake to exercise the highest 
degree of care consistent with the practical operation of its 
business and the mode of conveyance adopted, to secure the safety 





of the passengers, and 

resulting in injury to the passenger, if the passenger is, at and 
before the time of the injury, exercising ordinary care for her 
own safety." (Italics ours.) Defendants do not complain of the 
first part of the instruction, but they criticize the second part 
thereof, which charges the jury that the carrier "is responsible 
for the slightest neglect," resulting in injury to the passengere 


It is conceded, of course, that common carriers are not insurers, 
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but are charged with the highest degree of care consistent with 
the practical operation of their business and the mode of conveyance 
adopted to secure the safety of passengers, It is argued, however, 
that by telling the jury that the carrier is responsible for the 
slightest neglect, the instruction not only unduly extended the 
application of the highest degree of care rule, but also correspond= 
ingly minimized and impaired the noninsurer rule, which is a limitae 
tion upon the rule of highest degree of practical care, Similar 
arguments were made in cases where the instruction was approved 
and the Supreme court of Illinois has on twe occasions held that 
instructions given in the identical language with the one in the 
Case at bar stated the law correctly, The first of these is Chicago 
& Alton Re Ry Cog ve Byrum, 153 Ill. 131, where precisely the same | 
instruction was given in a suit brought against a common carrier, 
including the language employed in the case before us, namely, “is 
responsible for the slightest neglect resulting in injury to the 
passenger," In commenting upon the instruction, the court said that 
it stated the law correctly and was properly given, citing several 
earlier Illinois decisions, Later, in Chicago City Railway Co, v, 
Shaw, 220 Ill, 532, the same instruction was given, and upon appeal 
it was charged that it constituted prejudicial error, However, the 
court disposed of the criticism made by the following brief comment: 
"The words in the instruction that are complained of are ‘slightest 
negligence. Practically the same instruction, with the same words 
complained of, was before this court in the case of Chicago & A, Re 
Coe Ve. Byrum, 153 111. 131, and cases cited on page 135, and the 
giving of the same was approved, We do not feel at liberty to over= 
rule what was said in that ease, and are of the opinion that the 
instruction stated the law correctly," 

In 1923, this court, in the case of Sczuck ve Chicago 
Railways Co,, 229 Ill. Appe 325, had occasion to pass upon the 
propriety of an instruction containing precisely the same language, 


abe 

diiw tustetenes e139 to eetgoh geodgid odd dilw beg asia Por ad 
—E — to sbom et hae exentend ated to aoissxego Isofdosxg oxi 
etevewod ,bengis ef JI ,eieymezesq lo yselse ons ousoee os besqobs 
ody 102 eldiaenoqest al tofaiso ey sass vautt est gntifes xd Jad 

edt bebustxe yiuban Ylao ton aoltoutyent exit toolgen froddytie 
~bnoqeezt09 oasis turd .olwi ot29 to setgeb teorkg bel uit ‘to aoiasoita⸗ 
-stimtf s ef dotdw ,sisx teimention ods bortequt bas bestatats vignt 
talimta@ ,e1%9 [soliosiq to se1ged Seorty tl to oLvt exis aogu nots 
bevouqqs asw noid ouas ant eclt otesiw esaso alt obam or0W admomugrs 

add bled enotescse ext mo gad atomtifl to suo omongue ond ae 
eds at eno ort dd bw ogsuanal Asokinobt edt at neviy enoltoutdent 


gasoblo et ened? to textt ed? At⸗oerre⸗ msl aid borate rad ts ease 


Tait 


efise osit yleetoorq eter EL fLI aaa 
yteLazs9 sommes s tantess daguord J bye s at nevis ew — mold owsdent 
al” eXlomsn au oroted e289 axtd au beyorque epssranel ot gatbutont 
oF Yuwhat at ants Lime tootgen duoddigtie ony 702 oldtenoqees 


Om’ rade 


$acis bise aauoo eds wioltoun! ant ents noqu snttdiemn09 al ** " -Topmezeag 
carovoe gat to uovls vixeqoug emia bas Usoorr0 wal oad nas svt oe tk 
a¥000 Nats X20 opaobd? m2 tated senotetoob atontL{t witaes 
Iseqqs aogu bas Aoyte J notsopisent omsz edit SER LIT OSS rade 


a 4 OF 


Sid qxoverol ozs Lstedhujeng betustienos tt as boprado eau 31 
agonnoe teLad satwollot sit xd sbsal mekotjiio ould 20 bozogers doo 
Seotsigtie! e118 to bentalqmoa 218 dats notsomns ent aid at abtow oat 


Heb 


abiow mse ont ad tw wiotsouent omse eas Vleet cant || .eonepttgen 


3 


— onsossto Yo e2so edd at duv09 atid eroted asw (go boatelqmos 
ods bas eee oꝛeq mo besto ee259 bas el rs: eet 


EMG BY 


*o vo ot yiiedtl ts Leer 77 ob ow —— eo ome oats 10 palvis 


i erent sd 


ald tanks aotatao exis to om ‘bas 19889 dont at bisz ase dase * 


wo 

"yyidoors09 wal ext bodate oat ound 

Sis aq g@ule 

~oxantsd av wousoe to e289 ‘edlt at <i u109 abit eset ot * 
X Yeoned?s 

eis aogu ass os notessso bad — 094 Li es os i : 
; tLe. OS 18% 


eogsmgaal, Site edd vise tooag “palntsineo mottoursank ns 0 Woligo7g 
> gee TOS 20 ah » Le OO at ai: 





Sin 

and after citing Chicago & A. Ry CO. Ve Byrum and Chicago City Rys,— 
CO, Ve Shaw, concluded: “We think the instruction is not subject | 
to the criticism made," 

Qur attention has been called to several appellate court 
decishons of more recent date where the instruction was criticized 
for the same reason now urged by defendants. (Webber v. Chicago City i 
RyS, Co,, 267 Ill. App. 605, General No. 358823 Otto v. Richardson, 
274 Ill. Appe 649, General No. 37026.) So far as we have been able 
to ascertain the Supreme court has never reversed or modified its 
views as to the validity of the instruction in question and we feel 
ourselves bound under the circumstances to adhere to the ruling of 
the Supreme court. (Waxenberg v,. Brown, 299 Ills Appe 225, 2343 
Hibbard, Spencer Bartlett & Co, v, C © cago, 299 Ille App. 
614, 29 N. B, (2d) 625.) 

| Criticism is also made of plaintiff's given instruction 
No, 13, which reads: “The jury are instructed that, while the law 
permits the plaintiff in the case to testify in her own behalf the 
jury have no right to diseredit her testimony from caprice or merely 
because she is the plaintiff." It is said that this instruction 
was Calculated to minimize and neutralize the rule stated in 
instruction No. 14, wherein the jury was charged that in weighing 
the evidence of the plaintiff and in determining how much credence 
was to be given it, the jury had the right to take into consideration 
the fact that she was the plaintiff and that she was interested in 
the result of the suit, and that the giving of instruction No, 13 
tended to confuse the jury as to how it should apply the rule, This 
instruetion is not a mandatory one and was approved as correctly 
stating the law in Lauth v. Chicago Union Traction Cos, 244 Ill. 244, 
wherein the defendants contended that it was misleading and confusing. 
The court there said, pertaining to an instruction reading, "'The 
jury have no right to diseredit his [plaintiff's] testimony from 
Caprice or merely because he is the plaintuff.' tie think this 


instruction as modified correctly stated the law and there is no 
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error in the giving of it." Instructions Nos, 13 and 14 are differ- 
ent in thet defendants! instruction No, 14 tells the jury that it 
may consider that she is plaintiff in determining the credence to 

be given to her testimony, whereas in instruction No, 13 it was told 
that the fact that she is plaintiff does not authorize the jury to 
discredit her testimony from caprice, 

It is next urged that plaintiff's given instruction No. 25, 
which reads as follows, was improper: "You are instructed that the 
only care and caution for her own personal safety, in alighting from 
the car in question is such care as a reasonably prudent and cautious 
person would have exercised under the same conditions and circum= 
stances, before and at the time of the alleged injury. She was not 
required to exercise extraordinary care or diligence." It is argued 
that this instruction assumes that plaintiff was alighting from the 
car before and at the time of the alleged injury, thus tending to 
indicate that the testimony of plaintiff and another witness wes true, 
notwithstanding the countervailing testimony of several witnesses for 
defendants. This instruction is likewise not mandatory and we find 
that in e v, Chicago ways © 228 Ill. App.» 528, where the 
Same objection was made, the instruction was held by the reviewing 
court. to be unobjectionable, Counsel for defendant there argued that 
the instruction as given constituted an assumption that plaintiff was 
injured while alighting from the car, the same contention that is 
here made, The court pointed out, however, that "if there is any 
possible ambiguity in this instruction, which we are inclined to 
doubt, it was cured by other instructions that were given, ***," 

In the case at bar it may be said with equal force that if there was 
any ambiguity in this instruction it was also cured by the giving of 
defendants' given instruetion No, 23, which apprised the jury of the 
theory of the complaint with respect to the negligence of defendants, 
and charged the jury that plaintiff was limited to her right of 
recovery as alleged, and that unless she had proved the material 
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7m 
allegations of negligence she would not be entitled to recover 
against defendants, 

The remaining ground urged for reversal is that the 
damages awarded are excessive, and that the court erred in the 
admission of evidence pertaining to the question of damages. It 
appears from the record that plaintiff was a mormal healthy person 
before this event of the approximate age of 42 years, and was 
physically able and did all the necessary housework to maintain a 
home for four people, By reason of her fall she sustained a 
fracture of the skull, which rendered her unconscious for a con= 
siderable period of time and necessitated hospitalization on twe 
different occasions. She was confined to bed for a period of about 
a year after the accident, during which time she was up occasionally 
but not for any appreciable length of time, Since the accident. she 
has been unable to do any work around the house except for occasional 
cooking and has suffered from convulsions or seizures at frequent 
intervals. The accident occurred more than three years before the 
trial and these convulsions or seizures had continued up to the 
time of the hearing, She suffers from headaches and her health and 
physical condition have been impaired to the extent she cannot pursue 
her normal activities and has continuously remained under the care 
of a physician, 

Defendants say that the amount awarded her would be 
warranted only where the evidence shows to a reasonable degree of 
certainty that the injuries are permanent, and they point out that 
the expert witness who testified in plaintiff's behalf was unable 
to give it as his unqualified opinion that the injury was permanent, 
An examination of the record with respect to this phase of the case 
indicates that the physician testifying, while indicating that he 
thought the injury would be permanent, was rather hesitant in ex- 
pressing such an opinion unqualifiedly, but he did finally say that 


he thought the injury was permanent. From the nature of the case, 
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a reputable physician would ordinarily hesitate in making the flat 
statement that an injury of this kind would be permanent, but the 
tenor of his testimony indicates that he was of that opinion. The 
contention that the court committed error in the admission of evie 
dence relates to a hypothetical question propounded to Dr. Krol, who 
had been attending plaintiff from shortly after the injury until the 
time of the trial, The question propounded calls for an opinion as 
to whether the injury would be permanent, His answer was "my opinion 
is that it may be permanent," and after this was stricken, on the 
ground that it was of a speculative nature, plaintiff's counsel pro= 
pounded the question: "Doctor, without dealing in any speculatious 
can you give us your opinion as to whether it is or is not permanent 
in character? A. Permanent," The authorities cited by defendants 
do not hold that a docter may not be asked his opinion as to the 
character of an injury, but that he may testify as to the character 
of an injury as disclosed by an X-ray film. (Dooley v, Chicago City 
Railway Co., 166 Ill. App. 312.) That procedure was followed in this 
case, and we de not think it constitutes reversible error, 

Under all the circumstances, we do not consider the verdict 
of $7,500 excessive, 

We find no convincing reason for reversal and therefore 
the judgment of the Circuit court is affirmed, 

JUDGMENT AFFIRMED, 


Seanlan and Sullivan, JJ., concur, 
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MR. JUSTICS SCANLAN DELIVERED THE OPINION OF THE COURT, 





Plaintiff sued to recover damages on account of personal 
injuries he sustained and for damage to his automobile, as a 
result of a collision with defendant's automobile in the inter= 
section of 83rd street and St. Lawrence avenue on December 26, 
1936. The jury returned a verdict in favor of plaintiff and 
assessed his damages in the sum of $1,500, Defendant appeals 
from a judgment entered upon the verdict, 

This case seems to have been well tried, as none of the 
errors that are ordinarily raised in cases of this kind are here 
urged, Defendant makes no point as to the amount of the damages 
awarded, Defendant contends that "the trial court erred in re— 
fusing to instruct the jury to find the defendant not guilty at 
the close of all the evidence as requested by him," because "there 
is no evidence in the record tending to show that at and immediately 
prior to the happening of the accident and injuries in question, 
the plaintiff was in the exercise of due care for the safety of 
his person and property. On the contrary, the evidence shows that 
the plaintiff was guilty of negligence which caused or proximately 
eontributed to cause the said injuries and property damages in 
question," and "there was no evidence of negligence in the operation 
of defendant's automobile." Defendant further contends that the 
trial court erred in overruling the motion of defendant for a new 
trial, because the verdict of the jury was against the manifest 


weight of the evidence. Upon the oral argument defendant's counsel 


admitted that his main point was that plaintiff's evidence failed 
to make out a prima facie case, He further admitted that his 
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first contention was based upon the assumption that defendant's 
theory of the facts should be adopted by the court, In fact, in 
his brief he argues, in support of his first contention, that 

"the verdict of the jury in favor of the plaintiff is not supported 
by a preponderance of the evidence.“ This argument has no bearing 
upon the question as to whether the court erred in refusing to in- 
struct the jury to find defendant not guilty at the close of all 
the evidence, We find no merit in the argument that there is no 
evidence tending to show that at and immediately prior to the 
happening of the accident plaintiff was in the exercise of due care 
for the safety of his person and property, nor do we find any merit 
in the further argument of defendant that there was no evidence of 
negligence in the operation of defendant's automobile, Plaintiff, 
a physician, testified that he left Burnside hospital, located near 
Langley avemae and 95th street, in his automobile, about noon time, 
to make a call on a patient living near 62d street and Kimbark 
avenue; that he traveled north on St. Lawrence avenue and as he 
approached 83d street he was traveling on the right hand side of the 
street about three or four feet east of the center of the street; 
that he had his automobile under complete controls that he brought 
his car to a stop about fifteen feet south of the south curbing on 
834 street; that the view to the right and left of the intersection 
was clear, He further testified that he glanced to the right and to 
the left; that he saw no traffie approaching from the east, but that 
he saw a car (defendant's) that was then 200 or 250 feet west of the 
intersection and was approaching it3 that the car was traveling in 
the middle of the streets; that he then put his car in motion and 
proceeded to eross the intersection; that after he had traveled 
approximately thirty-five feet and had reached the center of the 
intersection he looked again to the west and saw the defendant's 

ear only ten/téet avey bearing down upon him; that plaintiff's car 
was then in second speed and he immediately applied the gas in an 


effort to get out of the way; that he then heard a loud noise and 
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that that was the last thing he remembered until he “was waking 

up on a strange emergency table in a hospital;" that defendant's 

ear had traveled 250 feet while plaintiff's car had traveled thirty— 
five or forty feet, Photographs of the two automobiles introduced 
in evidence show that the plaintiff's car was struck on the left 
side, just back of the front fender, and that the frame of plaintiff's 
automebile was bent inwardly about fourteen inches, Defendant 
testified that after the accident he found that part of the front 

ef his car was "smashed back inj" that the frame had been damaged; 
that "the whole body was wavy;" that his car “was damaged beyond 
repair." He further testified that he was traveling east on 83d 
street in the center lane; that the pavement was slippery and at 

the curb was full of water; that as he approached 5t, Lawrence avenue 
he was traveling about twenty-two to twenty~four miles an hour; that 
his car was equipped with an overdrive that becomes operative when 
the speed is in excess of thirty-five miles an hour and that the 
overdrive was not operative at the time of the accidents that he 

did not use the overdrive in the winter time (the accident occurred 
on December 26); that as he approached St. Lawrence avemue his car 
was in third speeds; that after he got to the intersection he noticed 
plaintiff's car; that it was then a few feet south of the sidewalk 
line, if there had been one there; that he did not know how fast 
plaintiff was going at the time; that there were no curbs on St, 
Lawrence avenue south of 33d street at that time; that when he saw 
plaintiff's automobile it was traveling in a northerly direction in 
St. Lawrence avenue; that defendant was then on the sidewalk line 
and he continued to look over the intersection; that the two auto» 
mobiles came together on the east part of the intersection; that 
plaintiff's car was then on the east side of St. Lawrence avenue 

and defendant was south of the center of 33d street; that when the 
two ears came together defendant applied his brakes and his ear 
skidded, the back end swung/toward the north; that plaintiff's car 


sert of caromed off from the front of defendant's car and continued 


on north; that the front part of plaintiff's car went over the side» 
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walk on the northeast side of the street and over a retaining wall 
into a lawn, where it rested against a tree; that defendant was 

about fifteen feet from plaintiff's ear when he applied his brakes; 
that he did not see plaintiff's car slacken or change speed; that 
after the collision defendant's car rested practically in the spot 
where the collision occurred; that the rear end of defendant's car had 
swung around and the car was facing southeast; that defendant got out 
of his car and went over to plaintiff's car and saw plaintiff slumped 
over ———— Upon cross—examination defendant testified 
that when he first saw plaintiff's car he, defendant, was only a few 
feet away from the intersection; that at that time plaintiff's car 
was probably about ten or twelve feet south of the intersection; that 
defendant was then traveling about twenty to twenty-four miles an 
hours that from the time that he first saw plaintiff's car to the 
time of the collision he, defendant, traveled approximately twenty= 
five feet; that "the left front of Dr. Hodges' car came in contact 
with my car;" that at the moment of the impact he did not know how 
fast plaintiff was traveling, but that he, defendant, “must have been 
traveling very slowly;" that at the time of the impact he, defendant, 
was traveling “maybe five miles an hour," Defendant further testified 
that he had stated to a person who called upon him that when he first 
noticed plaintiff the front end of his, defendant's,car was just east 
of the west curb line and that he saw plaintiff coming there; that 

he was familiar with the intersection. John C. Ingraham, called by 
plaintiff, testified that he reached the intersection right after the 
accident and saw plaintiff's car leaning upon a tree in the front yard 
of a residence at the nertheast corner of the intersection; that 
defendant's automobile was facing west and "elose to even with the 
St. Lawrence curb line, that is the east curb line, extended across 
83rd Street;" that it had drizzled a bit that day but it was not 
raining or drizzling at the time of the accident; that 83d street 

is a four-lane highway and St. Lawrence avenue, an ordinary street 
about twenty-five feet wide; that there was no stop sign on Ste 


Lawrenee avenue as you appreached 83d street from the south, but 


ote ' 

Iflew antaiste: s 1evo bus tecxye eit to obla desedd tort exit ‘nO Als⸗ 
sew dnebsc'teh Jedi joemd = tamisgs bedasa gt ereddiw al 8 — ofat 
yeedsid ale beliqgs esi merw is9 a’ ttitntelg —J teet oes 23 Juods 


sug 2 


tacit jbeeqe egnerio ‘to asAoade 189 a’ Thtdatelg dated Jon bib od tas 
goge edt ak ylisotios1q betaot 129 a ' Jnsbastsb mote titos exit teats 
bed sso 2'jnsbasteb to bre —J ond J sfis ybousss990 notetifoo ould oeu⸗ 


duo JOR tasbnoteb tess idesediuoe gatos? asu 189 axis bes bauore anue 
bequuLe Yitdatelq wae bas t89 a! titiatele ot ‘Tevo Jjaew bas 120 etd to 
bolLiseed tmahae eb noid sabusxe-e20%0 soqU swobatw fenton 2 seve 
west s ‘Lao Baw Jusbasteb <i Iso 33* wae gextt ont M Sault 
189 a'ttidatel¢ outs ‘ted3 ta dastt qold vo rerat edd nox’ vers eet 
sags {ioltoosiodat eds ‘to dit soe see? oviows 10 aed wode | Widsdoxg * 
1s aeolian wor-yiaows os YWaews tuods aalevert acid aa ‘tnabnotes 


ecCie ity 2s 


outs os 189 a) Thbintela wae textt ext dealt eats ould mont doslt jrwost 


wy the 2 


—yasws vlosamtxorqas belovert aedae rob —* mole Lifoo edt to ents 


beoqe met 


Jossnoo ak ems2 1 Iso ' gogboli oad to taort rer eid” tests iteet evit 


oy 2 CLADISVO 


_, Most wom Jon bLb of Fosqmt exit 20 inowoa oat $a tat "yuo y fig ke 
aed ovad Jasum" «tnsbas2eb goat Saad tad | gublovsa een ** deat 
aebaoaob od tosqut elt to omit exit ta pasts —A sis 


F Se 
pertttesd sont at Jasbasted Wocl as soikm ovit —— uer⸗ fet A mad 


teak ax a oclku sade nbd Mags belies ‘out noeteq Ss ot Botate b bast od tat 


teas Seu asu 120 ¢2' tnabneteb —* to bas tao eds ——— — 
Aan 1 TL oT B ‘f 

tant perexts galmos aataſa wae od ‘Sadd bas enti dusso teow edd to 
it Ceres Sere aw ast 


vd betiso usdierpal * ariol wots ooztedat eds dd tw rebLtas? esw ort 


PP TSIM BLY 


ont eats as ta nolsovereiat outs bortoset ot Sat borilsees \Titintslq 


SHHEOVS CEM Ti tel av! a 
bist daort ong at ooxt 8 aoqu satusol, seo e'11idabelg wee bas — 
be 58 RO” SS whit 


$ atid qwobvooetedat ould. 10 ten709 tasedi ton aut oa sonebizet s Le 
oud aid be neve ot ezolo" bas seen patost nan, pi — ———— 
as oros bebaotxe vont dug, dea. os ak Sct neat ¢ dw soaerral «38 
ton asw Mes dud ‘eb deat dtd & ‘belsatzh baat it tat _"yteonta a 

’ deorte DEB dads iguobtoos exit Deets: ex * atts Pied — ne 
teonta Wrath x0 ns counevs cone wal .#2 has xeuds iit sasimmot sek 
By “ede 0 ‘agie qota on aaw — ———— soot 2 oviinyinens Sut mi ‘ 
‘ td — ond — — bes <i gi, a: —— — 





ane 
there was a light post or stop sign or something like that which 
had been knocked down on the south side of 83d street; that when 
plaintiff was first brought to the car of the witness he was uncon- 
scious but that he regained consciousness when about half way to 

the hospital at a point a couple of miles from the scene of the 
accident. 

"A motion to instruct the jury to find for the defendant 
is in the nature of a demurrer to the evidence, and the rule is 
that the evidence so demurred to, in its aspect most favorable to 
the plaintiff, together with all reasonable inferences arising 
therefrom, must be taken most strongly in favor of the plaintiff, 
The evidence is not weighed, and all contradictory evidence or 
explanatory circumstances must be rejected, The question presented 
on such motion is whether there is any evidence fairly tending to 
prove the plaintiff's declaration, In reviewing the action of the 
court of which complaint is made we do not weigh the evidence, = 
we can look only at that which is favorable to appellant. Yess v,. 
Yess, 255 Ill. 4145 McCune v, Reynolds, 288 id. 188; Lloyd ve 
Rush, 273 id. 489." (Hunter v. Troup, 315 Ill. 293, 296, 297. 

See, also, Mahan v.e Richardson, 284 Ill. App. 493, 4953 Thomason 
v. Chicago Motor Coach Co., 292 Ill. App. 104, 1103; liolever Va 
Curtiss Candy Co., 293 Ill. App. 586, 587.) 

Applying the law bearing upon the motion to instruct the 
jury to find for the defendant to the evidence, it is obvious that 
there was evidence fairly tending to prove plaintiff's complaint. 
“tx # * Before we can say, as a matter of law, that there was no 
negligence on the part of the defendant or that there was such 
contributory negligence on the part of the plaintiff as to defeat 
recovery, we must be able to say that all reasonable minds must 
agree that the defendant was not negligent in his acts or that the 
injury was the result of plaintiff's own negligence.‘ (Petro vy 
Hines, 299 111. 236, 240. See, also, Pollard v. Broadway Central 
Hotel Corp., 353 111. 321, 322, 323.)" (Thomason v, Chicago Motor 
Coach Co., supra, p. 110.) The jury were fully warranted in finding 
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from the evidence that when plaintiff reached the intersection 
defendant's car was then 200 te 250 feet west of the intersection; 
that plaintiff exercised ordinary care as he approached the inter= 
section and started to cross it; that plaintiff entered the inter= 
section before defendant reached its; and that defendant, under the 
ecireumstances, was guilty of negligence in driving his automobile 
at a high rate of speed on a slippery asphalt pavement as he 
approached and entered the intersection, They were further justi= 
fied in finding that defendant traveled between 200 and 250 feet 
while plaintiff was traveling approximately thirty-five feet, 
Defendant's evidence shows that although he applied his brakes at 
the curbing on the west side of St. Lawrence avenue, the speed of 
his car was so high that the impact when his car struck the left 
side of plaintiff's car not only badly damaged plaintiff's car 

but damaged defendant's car beyond repair, and plaintiff's autoe 
mobile was driven, by the impact, into the yard on the northeast 
corner of the intersection, Plaintiff saw defendant approaching 
when the letter was between 200 and 250 feet away from the inter» 
section, and the jury were fully warranted in assuming that defend= 
ant saw plaintiff as the latter approached and entered the intere 
section in ample time to reduce the high speed of his car and thus 
avoid the collision, 

We find no merit in the contention of defendant that the 
judgment should be reversed because the verdict of the jury is 
against the manifest weight of the evidence, After a careful 
consideration of all of the evidence, including that bearing upon 
the condition of the two automobiles after the impact, we are satis= 
fied that the jury were fully warranted in finding a verdict for 
plaintiff. Defendant also argues in his brief that the verdict of 
the jury is not supported by a preponderance of the evidence, The 
question of preponderance of the evidence does not arise in this 


court, We cannot disturb the finding of the jury unless it is clearly 


against the manifest weight of the evidence, 
Defendant has had a fair trial and the judgment ef the 
Cireuit court of Cook county is affirmed. 
JUDGMENT AFFIRMED. 


Friend, Pp, Jes and Sullivan, J.,CONnCUure 
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CITY OF CHICAGO, a 
Mundeipal Corporation, 


APPEAL FROM CIRCUIT COURT, 
COOK COUNTY. 


307 T.A. ¢ 


WR, JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, cl } 

Pleintiff sued to recover damages for personal injuries 
sustained in a sidewalk accident. A jury returned a verdict finding 
defendant guilty and assessing plaintiff's damages at $1,100, Defend~ 
ant eppeals from a judgment entered upon the verdict. 

Defendant raises no point on the pleadings, Plaintiff 
Glaimed that he sustained certain injuries because the City neglie 
gently and carelessly permitted and allowed the sidewalk on the 
west side of South Recine avemie, at a point approximately six 
inchts, more or less, south of the south curb line of “est God 
streat and four feet, more or less, west of the west curb line of 
South Racine avenue, “te be ami remain out of repair, worn, broken, 
cracked, depressed, with a hole or cavity therein, dangerous and 
unsafe for travel thereon, all ef «which facts the defendant “** knew, 
or in the exercise of ordinary care should have known in sufficient 
time to have repaired and remedied the seme“ before the accident to 
plaintiff; that by reason of defendant's said negligent conduct, 
while plaintiff was passing upom, along and over the said sidewalk 
and while he was then and there in the exercise of ordinary care for 
his own safety and as a result of the ssid condition of the sidewalk, 
pleintiff tripped, stumbled, was thrown and fell to and upon the 
ground with great foree and violence; that he thereby sustained certsin 
injuries allered in the complaint, . 

After the verdict ef the jury wes returned plaintiff dise 
charged his attorney and the triel court entered an order upon defend- 
ant to serve notice of all motions on plaintiff, Plaintiff, a layman, 
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There is not the slightest merit in this appeal, Plain- 
tiff intredueed evidence that showed clearly that the sidewalk at 
the place in question at the time of the accident was so broken up 
and wat of repair that it wis dangerous and unsafe for pedestrians to 
walk thereon, Kenneth Prather, who lived on the lot sext te the 
cormr in question, testified that this comiition had exiseted fer 
tive or six yeors, eect 








welk, in fact, counsel for defendant agreed that certain photographs 
offered by plaintiff might be introduced without objection, These 
photegraphs show clearly hew badly broken up and dangerous the side- 
walk was at the place in question, Plaintiff testified that he 
resided at 5530 South Racine avemueg that he very seldom had occasion | 
to go south on Racine averme and thet he could not recall that he ever 
moticed the defective cendition of the sidewalk at the place of the 
eecidents that on September 14, 1937, betwreer 

all. len lle tae nee hs eet wn te sidewalk on the west 
#ide of Racine avermey that when he reached 62d street and Recine 
avenun he turned to cross over 624 street and while he was still on 
the sidewalk it “andereaved" under him and he stumbled and fellg that 
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he twisted his right ankle and hurt his left clbow, and remained 

where he hed fallen; that Mr, Prather and a few other men lifted 

him from the sidewalk and placed him on the stairway at 6202 South 

Kagine aveme, und about teenty minutes thereafter Prather took hin 
to the Hemrotin hospital, where he remained for about four weeks, 

Prather teatified that he did not see plaintiff fell, but he saw 

him when he wes “down on the sidewalk and there were other people 

. erpound there;” that pleintiff was groaning and seowed to be in pain; 
that plaintiff eould hardly move one of his legs; that he took plain 
tiff te the Henrotin hespital, { 

che secisent, 

Defendant contends that the trial court erred in refusing 
te give the following instruction offered by it: “The jury are ine 
atructed that the City ia not liable for latent or unseen defects 
in the sidewalks which are not discoverable by the exercise of 
reasonable care, and if you believe from the evidence in this case 
thet the sidewalk in question was, at the time of the alleged accident, 
in a reasonably safe condition so far as it was discoverable by the 
exereise of reasonable care, then you should find the defendant, the 
City of Chicago, not guilty, disregarding all ether questions." The 
trial court very preperly refused to give the instruction, upon the 
ground that it had no applicability to the facts of the case. 

There is no merit in defendant's contention that the «vi- 
dence failed to show that plaintiff was in the exercise of due cure 
and ¢aution for his own aafety at the time ef the injury end that 
therefore the motion by defendant for a directed verdict in its favor 
should have been sllewed, Under the undisputed facts in the case it 
was for the jury to pass upon the question of contributory negligence, 
“tthe general rule is that negligence and contributery negligence are 
questions of fact for the jury, and ao long as a question remains 
whether either party has performed his legal duty or hes observed that 
degree of care ani caution imposed upon him by lew, and the determine 
ation of the question invelves the weighing anid consideration of evi~ 
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cence, the question gust be submitted as one of fact. (Chicage, 

: reed Co, v, Hutehingon, 120 111. $87; 
Austin vy. j t Bs @.[e. ante, p. 112.) Before we can say, as 
a matter of law, that there was ne negligence on the part of the 
defendant or that there was such contributory negligence on the part 
of the plaintiff as to defeat reeovery, we must be able to aay that 
@ll reasonable minds must agree that the defendant was not negligent 
in his acts or that the injury was the result of plaintiff's om 
negligence.' (Petre vy, Uimeg, 299 Ill. 236, 240, ‘See, also, Pollard 
Yo Srendway Contra) Sotel Corba, 353 lle 312, 322, 3232)" (Thomason 
Me chisace Motor Conch Coo, 292 Ill, App. 104, 110,) ‘the jury were 
fully instructed on the subject of contributory negligence and by 
their verdict they found that plaintiff was in the exercise of ordinary 
care, Under the facts it is clear that we would not be justified in 
holding that all reasonable minds wast agree that plaintiff sas not 
in the exereise of due care and caution for his own safety at the 
time of the accident, } 

The last contention of defendant is that the evidenge fails 
to diselose that the injuries claimed to have been sustained by plain~ 
tiff were caused by the sccident in question, Upon his direct exami- 
mation plaintiff voluntarily testified that he had had several accidents 
prior to the one in question and that he sustained injuries in each 
of them, It is upon this evidence that plaintiff bases the instant 
contention. Oefendant dees net contend that the damages awarded are 
extessive, and it is very clear that they are not, Plaintiff paid the 
Henrotin hospital $187.57. Or. John A. Graham, who attended him at 
the Henrotin hospital and after he Left the hospital, rendered plein- 
tiff a bill for $367. The jury assessed plaintiff's damages in the 
gum of $1,100, The amount allowed plaintiff for his injuries was only 
$545.43. Plaintiff yas been for many years “a post operative mechano 
therapist." He works for doctors ami after an operation hes been per= 
formed upon a patient his work is "to loosen up the muscles and permit 
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“ 
funetioning.” Jr, John A, Graham, who treated plaintiff after the 
accident, testified that when he saw plaintiff, about 9:30 o'eleck 
of the evening of the accident, he found that plaintiff had an injury 
to his right snkley that the ankle was markedly swellen, painful and 
rigid; thet there was an injury te plaintiff's left erm and toe his 
left shoulder, and he also found minor body bruises, ‘the doctor 
further testified that the injury to the ankle affected the tendons 
ef the soft tissue and that it teek some time for this trouble te 
Clear up, Sut he thought that it wes cleared up at the tine of the 
trial, ie further testified that he cuused an X«ray photograph of 
plaintiff's left elbow te be made and that the photograph showed a 
cominuted fracture of the inner condyle, otherwise called the 
"fumny bones” that there is now « union of the picces of bene, 
although some of the fraguents are slightly displaced, ‘The doctor 
further testified that in his opinion the injury to plaintiff's elbow 
is permanent, Plaintiff testified thet for sase years prier to the 
a¢eident he hed a hernia bat that it did not bother him befere the 
aecident and it was not necessary for him to weer s truss, ‘hile 
plaintiff was im the hospital Or. Graham found thet the hermia had 
beeome decidedly aggravated and required an operation, and he performed 
one on September 27, 1937. Plaintiff testified that after he fell te 
the sidewalk he felt a pein in the right ankle, pain in his elbew, 
and a2 severe pain over the left side of the intestines, ilaintiff 
contends that the secident aggravated his hernia, but in our view of 
the amount awarded plaintiff this particuler claim may be ontirely 
disregarded, Plaintiff festified thet At was not until « yeor after 
the accident that he was able to do a little works that he is still 
unable to handle eases involving ankylosis of the knees beccuse of 
the injury te his elbow, ‘The doctor also testified that he treated 
plaintiff from the time the latter entered the hospital until May 5, 
1938. Dr. Grehwm hes practiced his profession in Chicege for a great 
many yoors, lie is the chief surgeon of the Henrotin hnespite and is 
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ese 
en the staff of the Children's Memorial heapitel and the Illineis 
Sentral hespltal., in our judgment, defendant should be well 
satisfied with the amount of the damages averded by the fary, ani 
plaintiff? wight very justly complain of the amount ef the verdict, 
The emall anount awarded was due, in our opinion, to the character 
of the argument made by defendant's counsel te the jury. He called 
plaintiff “an ordinary fraud, a faker, a charlatan,” and he accused 
Plaintiff anid *his friend oy, Graham" of building up a case “from 
start to finish - with one avowed purpose, and thet is to stick the 
City.” He stated that the alleged accident wa a fraud and the 
alleged injuries, « wuild-upj that after the pretended sceident 
plaintiff went te Ris friend Dr, Graham because he knew the docter 
had a convenient memory and would do everything in the svorld te help 
pleintiff in the case, The only defense that defendant offers to 
this vicious and unjustified argusent is that plaintiff's attorney 
mate no objection to any pert of it. It is true that plaintiff's 
attorney was derelict in this regard, ani we elite the argument 
because it seems to be the only likely explanation of the inadequate 
amount of damages awarded plaintiff. 

The judgment of the Cireuit court of Cook county is 
affirmed, 

 «SUVGHENT AFFIAMED, 

Priend, P. Je, amd Sullivan, J,, concur, 
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iia il 
cHIcgGO AND WEST’ 
INC“, a corporation PPEAL FROM 
LOUASE*GHILARDI af 


SUPERIOR COURT OF 


; 

as 307T RG 717 
Appellant. — 

MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 

Plaintiff sued Louise Ghilardi, appellant, and others, 
for damages growing out of a collision between plaintiff and the 
automobile of appellant. The accident occurred at the intersection 
of 52a avemme and 22d street in Cicero, Illinois, on December 28, 
19372 As a result of the accident it was necessary to amputate 
the right leg of plaintiff. Before the trial of the cause plaintiff 
dismissed the suit as to defendants Sir Ghilardi and Sophie Andrews, 
At the time of the trial of the cause plaintiff dismissed the suit 
as to defendant Chicago and West Towns Railways Company, Inc. A jury 
returned a verdict finding Louise Ghilardi, defendant, guilty and 
assessing plaintiff's damages at the sum of $2,500. Defendant appeals 
from the judgment entered upon the verdict. Plaintiff, appellee, 
has not filed a brief in this court, 

The accident occurred about 2:30 a.m, Plaintiff had been 
visiting a lady friend in Chicago and left her after midnight, He 
then took a street car that took him to the northeast corner of 52a 
avenue and 22d street, in Cicero, He got off of the car on the 
northeast corner of the intersection of said streets in order to take 
a bus of the Chicago and West Towns Railways, Inc., which would take 
him to his ultimate destination, The busses of the Chicago and West 
Towns Railways, Inc., traveled west on 22d street until they reached 
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said intersection, where they made a left turn and proceeded south 
on 52d avenue. Plaintiff testified that he stood on the northeast 
corner for about twenty minutes before a bus pulled up to the inter= 
section; that when it reached the intersection he waived to the bus 
but that before he could reach it he was struck by the automobile of 
defendant; that before he started for the bus he looked to the left 
and did not see any automobile but he thought that he heard one; 
that, as to the lights at the intersection, he "looked and there 
were no lights there. They were not operating and when they did 
operate, they stayed green all around, I did not see any stép and 
go lights," The theory of fact of defendant was that plaintiff was 
not standing at the northeast corner of the intersection when the 
bus reached the intersection; that the bus reached the intersection 
and stopped; that the lights were operating properly before the 
accident and at the time of the accident; that when the bus reached 
the intersection the east and west lights were redj that when the 
east and west lights turned green the bus started to make a left turn 
on 52d avenue, that as it was making the turn plaintiff rushed from 
the sidewalk in order to catch the bus and that as he was rushing 
for the bus he was struck by defendant's automobile, which was pro= 
ceeding westward on 22d street with the green light in its favor, and 
that the movement of plaintiff from the sidewalk to a point in front 
of defendant's automobile was made so quickly that defendant had no 
opportunity of stopping the automobile in time to avoid the accident; 
that defendant stopped her automobile and took plaintiff to the 
hospital, 

Defendant strenuously contends that the accident was 
occasioned solely through the negligence of plaintiff and that defend- 
ant was guilty of no negligence whatsoever; that plaintiff failed to 
make out a prima facie case against defendant and that therefore the 
trial court erred in failing to instruct the jury to find defendant 
not guilty on defendant's motion, made at the close of plaintiff's 
testimony, and also a like motion made at the close of all of the 
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evidence. The argument in support of this contention is not without’ 
some force, but, following the well-established rules that govern 
motions to direct a verdiet, we have reached the conclusion that we 
would not be justified in holding that the trial court erred in failing 
to direct a verdict for defendant, 

Defendant contends that in any event it must be held that 
the verdict is contrary to the manifest weight of the evidence, This 
contention is clearly a meritorious one and must be sustained, We 
agree with defendant that it is difficult to understand how a fair and 
intelligent jury could have reached a verdict for plaintiff under all 
of the evidence in the case, There is merit in defendant's argument 
that the amount awarded plaintiff, $2,500, is such inadequate compen= 
sation for the loss of a young man’s right leg that it is apparent 
that the verdict was "a sympathy verdict not predicated upon the 
evidence, but a desire on the part of the jurors to give to the 
Plaintiff some compensation for his serious injury." The evidence 
shows that plaintiff's hospital bill was $230, his doctor's bill was 
$150, and the cost of an artificial leg was $76, so that it appears 
that the jury awarded plaintiff only $2,044 for the loss of his leg. 
After the evidence in this case has been carefully considered it is 
not difficult to understand why plaintiff has not seen fit to defend 
the instant judgment, 

It would be a grave injustice to defendant to permit the 
instant judgment to stand, and it is accordingly reversed, and the 
cause is remanded for a new trials 


JUDGMENT REVERSED AND CAUSE 
REMANDED FOR A NEW TRIAL, 


Friend, P. Je, and Sullivan, Jo, concur, 
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